


 
 

IN THE CIRCUIT COURT OF THE 11TH 
JUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA 

 
CIRCUIT CIVIL DIVISION 

 
CASE NO. 2024-001246-CA06 

 
BAL HARBOUR SHOPS, LLC, a Delaware 
limited liability company, 
 

Plaintiff, 
 
vs. 
 
BAL HARBOUR VILLAGE, a Florida 
municipal corporation, 
 

Defendant. 
__________________________________/ 
 

AMENDED COMPLAINT  
 

 Plaintiff, Bal Harbour Shops, LLC, a Delaware limited liability company (“BHS” or 

“Plaintiff”), by and through undersigned counsel, sues Defendant, the Village of Bal Harbour, a 

Florida municipal corporation (“Village” or “Defendant”), and states as follows:  

INTRODUCTION 

1. BHS’ initial Complaint asked this Court to require the Village to adhere to both the 

letter and the spirit of Florida’s “Live Local Act” by processing and approving an application filed 

under the Act by BHS (the “Application”) to bring affordable housing to a municipality which has 

been historically exclusionary and restrictive in its housing practices.  After the Complaint was 

filed, the Village pursued an alternative strategy to prevent the Application from being approved, 

amending its existing ordinances to render BHS’ compliant Application non-compliant, and in 

doing so effectively acknowledging that it had no choice but to approve the Application.  These 

actions by the Village, coupled with the Florida Legislature’s most recent amendment of the Live 
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Local Act – not coincidentally, to prevent this type of municipal mischief and statutory 

nullification – require the filing of this Amended Complaint. 

2. To remedy the Village’s unlawful actions, BHS brings nine counts in this Amended 

Complaint, comprised of the following: one count for declaratory relief asking this Court to 

confirm that, other than for height, density, and FAR, the land development regulations applicable 

to BHS’ Live Local Act development are found in the RM-5 multifamily residential District and 

not the mixed-use Ocean Front District (Count I); one count for declaratory relief asking this Court 

to find that a recently-enacted zoning ordinance applicable to development in the mixed-use Ocean 

Front District does not apply to the Application under the Live Local Act and the Village Code 

(Count II); two counts for declaratory relief asking this Court to find that two Village ordinances 

enacted after the Application was submitted and which impose approval requirements upon Live 

Local Act projects which go beyond the requirements of the Act are preempted by the Live Local 

Act (Counts III, IX); three counts for declaratory relief asking this Court to find that three new 

ordinances passed by the Village after the passage of the Live Local Act which do not state they 

are to apply retroactively and which the Village promulgated in a targeted effort to interfere with 

proper Live Local Act development do not apply retroactively to the Application (Counts IV, V, 

and VI); one count for declaratory relief asking this Court to find that a 2017 development 

agreement entered into as part of a separate site plan approval between BHS and the Village and 

which specifically provides that BHS has the right to enjoy the benefit of any future legislative 

changes applicable to the subject property cannot be used by the Village to thwart BHS’ separate 

Application under the Live Local Act (Count VII); and one count asking this Court to find that a 

recently-enacted ordinance which grants the Village unlimited unilateral discretion to create new 
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requirements applicable to Live Local Act applications which go beyond the requirements of the 

Act is void for granting the Village arbitrary and unfettered discretion (Count VIII). 

PARTIES, JURISDICTION, AND VENUE 

3.   Plaintiff Bal Harbour Shops, LLC is a Delaware limited liability company with its 

principal place of business located in Miami-Dade County, Florida.  Plaintiff owns Bal Harbour 

Shops, an internationally recognized luxury lifestyle and fashion shopping destination, located at 

9700 Collins Avenue (the “BHS Property”) in Bal Harbour Village.  

4. Defendant Bal Harbour Village is a municipal corporation organized under Florida 

law and is located in Miami-Dade County. 

5. This Court has jurisdiction over this matter pursuant to (i) Section 26.012 of the 

Florida Statutes; (ii) Chapter 86 of the Florida Statute; and (iii) Article V, Section 5(b), Florida 

Constitution. 

6. Venue is appropriate in Miami-Dade County pursuant to Section 47.011 of the 

Florida Statutes because the Village and the BHS Property are located in this County. 

7. All conditions precedent to the filing of this action have occurred, have been 

performed by Plaintiff or have otherwise been fulfilled, or their performance has been excused or 

waived by the acts and/or omissions of the Defendant.  

8. Plaintiff has retained the services of undersigned counsel for the purpose of 

bringing and maintaining this action and has obligated itself to pay a reasonable fee for legal 

services and the costs of bringing this action. 
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BACKGROUND FACTS 
 

A.  History of the Shops and the Village’s Commercial Zoning District  

9. In 1957, Stanley Whitman (who was also one of the incorporators of the Village in 

1946) completed the purchase of 16 acres in the Village, which at the time were occupied by World 

War II army barracks that had been converted to apartment homes.  

10. At the time of his purchase, the BHS Property was planned for a gas station and 

grocery store; however, in 1965 Stanley Whitman had the vision to develop Florida’s first 

exclusive, high-fashion shopping center, Bal Harbour Shops (the “Shops”). 

11. Since then, the Whitman family, through the continued development and ownership 

of the Shops, has created and managed an internationally recognized luxury and retail destination 

that has become the commercial center of the Village and helped establish the Village as an 

extraordinary place to live and work.  

12. Significant to this action, the Shops are located within the Village’s only 

commercial zoning district, the Business District. 

13. In fact, the Shops encompasses almost the entire Business District and includes a 

variety of permitted uses, including but not limited to: financial institutions, art galleries, municipal 

buildings, offices, sundry shops, retail, and restaurants. 

14. Adjacent to the Business District, and directly across the street from the Shops (as 

shown in the image directly below this paragraph), is the Village’s only high-rise, high-density 

mixed-use district, the “Ocean Front District,” which extends the entire length of the Village’s 

eastern boundary on the Atlantic Ocean. According to the Village Zoning Code, the permitted uses 

within the Ocean Front District include: multiple-family dwellings or apartment buildings; hotels; 
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and convenience commercial uses in hotels, which “may include any of the uses listed as permitted 

or conditional uses in the Village’s B Business District[.]” See § 21-293, Village Code. 

 

15. Because the Ocean Front District authorizes hotel and commercial uses, it is not 

exclusively zoned for multifamily residential development. 

16. The Village Code also provides for a planned development option in the Ocean 

Front District which allows “the Village Council to approve a rezoning to a PD Planned 

Development district applicable to their properties” so long as the project is mixed-use. See § 21-

299, Village Code. 

17. The Village has a long history of approving luxury, high-rise condominiums and 

hotel structures. The ultra-luxurious, 475-room Americana Hotel opened in 1956, and numerous 

high-rise luxury towers reaching at least twenty stories followed suit, including: Balmoral 

(completed in 1977), Palace at Bal Harbour (completed in 1994), Majestic Tower (completed in 
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1998), Bellini Bal Harbour (completed in 2005), St. Regis Bal Harbour (completed in 2012), 

Oceana (completed in 2016), and Rivage (approved in 2022).  

18. The luxury-designated Ocean Front District is completely built out with little to no 

remaining capacity for additional high-rise development. 

19. There are five zoning districts in the Village specifically designated for multifamily 

development in the Village, the “RM Districts.”  

20. The RM Districts provide the Village’s “land development regulations for 

multifamily developments” as that term is used in Section 163.04151(7)(d), Fla. Stat.   

21. The RM Districts are multifamily or single-family and are also completely built out 

with little to no remaining development capacity.   

22. Based on the Village regulations limiting residential development to primarily 

single-family and luxury, high-rise development on the ocean, and the demand for high-end 

residential uses, the RM Districts do not provide and are not suitable for redevelopment with 

affordable or work-force housing. 

23. The Business District is the only Village zoning district that qualifies for affordable 

housing development under the Live Local Act. In other words, the Application presents the only 

prospect for affordable housing development within the Village. 

24. Prior to April 2024, the Village’s Code did not provide any affordable housing 

incentives or guidelines.  

25. Upon information and belief, at no point since its inception has the Village ever 

attempted to promote affordable housing.  

26. To the contrary, there has been a legacy of exclusionary zoning and housing 

practices in the Village that go beyond a mere aversion to affordable housing.  See Florida Club 
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Drops Barriers in Face of Discrimination Suit, NY Times, Dec. 12, 1982, 

https://www.nytimes.com/1982/12/12/us/florida-club-drops-barriers-in-face-of-discrimination-

suit.html (“The Bal Harbour Club has dropped a 36-year-old policy barring Jews and blacks from 

this exclusive seaside community, a practice that brought on a $10 million discrimination suit.”); 

Marc Nathanson, Armed with a New Ordinance, a Small Town in Florida Fights Back Against 

Hate, ABC News, May 31, 2019, https://abcnews.go.com/US/armed-ordinance-small-town-

florida-fights-back-hate/story?id=63079013 (“Until 1968, deed restrictions kept Jews and blacks 

from owning property in the seaside village of Bal Harbour[.]”).  

27. While these express discriminatory policies would uniformly be viewed as 

unlawful and appalling today, their remnants continue to shape the exclusivity of the Village,1 with 

some residents of the Village viewing the addition of affordable housing as antithetical to the 

Village’s identity as an exclusive and luxurious community and something that needs to be 

protected against at any and all costs. 

B. The Expansion and the Development Agreement 

28. In 2017, after more than 50 years without any significant expansion and in the face 

of a rapidly changing retail marketplace, BHS sought to expand the Shops and submitted an 

application for site plan approval, which was approved pursuant to Resolution 2017-1077 (the 

"2017 Site Plan"). 

 
1  See https://www.zillow.com/home-values/3509/bal-harbour-fl/ (showing $1,804,283 as 
the average value of a home within the Village, i.e. 325% higher than the average value of a home 
in the City of Miami); https://www.zillow.com/rental-manager/market-trends/bal-harbour-fl/ 
(showing the median rent in the Village at $8,500, i.e. 166% higher than median rent in the City 
of Miami) https://worldpopulationreview.com/us-cities/bal-harbour-fl-population (listing the 
racial composition of the Village as of the 2020 Census as 81.03% White, with only 1.75% being 
Black or African American). 

https://www.zillow.com/home-values/3509/bal-harbour-fl/
https://www.zillow.com/rental-manager/market-trends/bal-harbour-fl/
https://worldpopulationreview.com/us-cities/bal-harbour-fl-population
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29. As part of the 2017 Site Plan approval, the Village required BHS to enter into a 

"Development Agreement" which was approved by Village Resolution 2017-1077 (the "DA").  

The DA is also authorized and governed by the Florida Local Government Development 

Agreement Act, Sec 163.3220 through 163.3243 (the “FLGDAA”).  

30. The DA incorporated and was based on the Conditions of Approval for the 2017 

Site Plan.  When the DA was amended in 2018, an amended Site Plan (the “2018 Site Plan”) was 

also approved and incorporated into the DA.  The 2017 Site Plan, as amended by the 2018 Site 

Plan, now governs current development of the property (collectively, the “DA Site Plan”).   

31. The DA is tied to a specific project, implemented through a separately approved, 

but incorporated site plan.  Pursuant to Section 163.3233(1), Florida Statutes, the ordinances and 

policies in effect when the DA was adopted govern the BHS Property for so long as the Village 

cannot apply later-adopted ordinances or policies to frustrate the completion of the Project, as 

defined in Sections 1 and 5 of the DA. 

32. Under the DA, BHS expressly reserved the right to develop additional density, 

intensity and height on the BHS Property if subsequently enacted laws and regulations permitted 

additional development capacity.  (§ 34.2, DA).  In other words, the DA provided BHS the right 

to enjoy the benefit of any future legislative changes applicable to the BHS Property. 

33. In exchange for the Village’s approval of the project as described and as authorized 

in the DA Site Plan and the ability to exercise BHS’ right to develop its property, the Village 

required, as an express condition of its approval, the following “contributions” and tax benefits 

and fees to the Village, totaling over $122 million in Village benefits (Ex. F, DA):  
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Land and Improvements: Value 
Fairfield Property $16,000,000.00 
SunTrust Land Only $12,750,000.00 
Perpetual Easement on Shops Sidewalks $3,607,000.00 
New Village Hall w/ Parking $15,600,000.00 
Pedestrian Area Beautification $9,375,000.00 
Waterfront Park $3,500,000.00 
Art in Public Places $1,000,000.00 
Traffic, Gate, LPR Improvements $155,000.00 
Total: $61,987,000.00 
Rents, Taxes and Fees: 

 

Present Value of Increased Resort Tax $13,501,000.00 
Present Value of SunTrust Rent $12,608,000.00 
Present Value of Increased Business Tax $9,238,000.00 
Present Value of Multimodal Fund 
Contributions 

$8,710,000.00 

Present Value of Increased Ad Valorem Tax $8,656,000.00 
Present Value of Police Department Free Rent $4,216,000.00 
Present Value of Off Duty Police Fees $3,889,000.00 
Total $60,818,000.00 
TOTAL COMBINED ECONOMIC 
BENEFITS 

$122,805,000.00 

 
34. The mitigation exacted by the Village in the DA far exceeded the reasonable or 

expected impacts of the proposed expansion on public infrastructure or facilities.  Even though the 

exactions were not related to development impacts to the Village or to Village-owned or operated 

public facilities, BHS was forced to agree to the Village’s unreasonable and disproportionate 

demands because that was the only way the Village would approve the 2017 expansion. 

35. The Village has already received most and will receive all of the land and 

improvement “contributions” and economic benefits. 

36. The DA was further amended in 2021 to extend time frames and also to require 

BHS to immediately transfer the site for a future Village Hall to the Village and to pay the Village 
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over $18,000,000.00 for the future construction of the Village Hall. The DA, the 2018 DA 

Amendment, and the 2021 DA Amendment are attached hereto as Composite Exhibit A.  

37. BHS has at all times complied with the terms of the DA and has conducted itself in 

good faith with respect to its terms. BHS intends to continue to comply with the terms of the DA 

and has diligently pursued and developed the DA Site Plan.2 

38. In 2021, BHS continued its efforts to develop the BHS Property by providing the 

Village with hotel options.  At the time, a feasible hotel required an amendment to a Village 

Charter provision that limited the Shops’ maximum height to 56 feet (that Charter provision was 

initiated and approved by Village residents in 2006 to restrict development on the BHS Property 

through height restrictions). 

39. At the election held on January 26, 2021, the residents rejected BHS’ referendum 

by a vote of nearly 90%, reflecting a clear bias against any further development in the Village.   

C.  NIMBYism and Florida’s Legislative Response—The Live Local Act 

40. As the Supreme Court of Florida acknowledged in Board of County Commissioners 

of Brevard County v. Snyder, 627 So. 2d 469, 472 (Fla. 1993), it is well known that zoning at the 

local level can be subject to political influence and “neighborhoodism” which has the effect of 

seeking to preserve the status quo of a community and avoid changes to its existing land use 

regulations. Richard Babcock, an eminent land use attorney who decried this fact, also aptly noted 

that “no one likes single-family zones except the people who live there.”3 This trend is so common 

 
2  In 2018, the Shops sought minor amendments to the 2017 Site Plan to address parking and 
circulation, which were approved under Resolution 2018-1202.  The DA was also amended under 
Resolution 2018-1201. 
3  See Deborah M. Rosenthal,  Breaking the Stranglehold of Single-Family Zoning: 
Strategies and First Steps Toward Modernizing Local Codes, Planning & Environmental 
Law, 2013, 65:2, 9-11, DOI: 10.1080/15480755.2013.766507. 

https://doi.org/10.1080/15480755.2013.766507
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that an entire vocabulary has emerged to describe this tendency of local residents who oppose all 

uses which are not single-family uses and elected officials fearful of such uses – NIMBY (Not In 

My Back Yard) and NIMTOO (Not in My Term Of Office). 

41. NIMBYism in Florida has been most prevalent with respect to its opposition to 

multi-family and/or affordable housing. Throughout Miami-Dade County, and throughout the 

State of Florida, applications for multi-family uses have been vehemently opposed by local 

residents and local elected officials have often accommodated their opposition.4  

42. While opposition to multi-family residential uses has continued, the stock of 

affordable housing in Florida has dropped considerably, creating a social crisis in the state. In 

2022, the nation’s top housing official declared Miami as the “epicenter of the housing 

affordability crises in this country.”5 As of November 2023, Miami remained the least affordable 

housing market in the United States, with an average family needing to spend 81.96% of their 

income on mortgage payments and property taxes.6  In May of 2024, Miami Homes for All 

reported that Miami-Dade County needs 90,000 affordable and workforce units just to meet current 

demand. 

43. The Florida Legislature has taken action to resolve this issue through various 

legislative acts which limit the temptation of local governments and their elected officials to ignore 

property rights and succumb to the “will of the people.”  For example, in 2023 the Legislature 

 
4  See Andres Viglucci and Raisa Habersham, A new law is supposed to boost affordable 
housing. South Florida cities are furious, Miami Herald, August 23, 2023, 
https://www.miamiherald.com/news/business/real-estate-news/article278059857.html  
5  See Douglas Hanks, Biden’s Housing Chief Calls Miami the ‘Epicenter of the Housing 
Crisis in This Country’, Miami Herald, June 29, 2022, 
https://www.miamiherald.com/news/local/community/miami-dade/article262956308.html.  
6  See RealtyHop Housing Affordability Index: November 2023, 
https://www.realtyhop.com/blog/affordability-index-november-2023. 

https://www.miamiherald.com/news/business/real-estate-news/article278059857.html
https://www.miamiherald.com/news/local/community/miami-dade/article262956308.html
https://www.realtyhop.com/blog/affordability-index-november-2023
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enacted Senate Bill 718 to ensure that voters no longer had the ability to limit development through 

local referenda. See §163.3167, Fla. Stat. (2023) (“An initiative or referendum process in regard 

to any land development regulation is prohibited.”). 

44. With this background, in March 2023, Governor DeSantis signed into law the “Live 

Local Act” – comprehensive, statewide legislation designed to increase the availability of 

affordable housing for Florida’s workforce. The Act seeks to spur additional development of 

housing by increasing funding, providing new tax exemptions and, relevant here, preempting 

certain local land development regulations.  

45. Specifically, a significant component of the Act is to preempt local land 

development regulations that would otherwise prevent affordable housing from being developed 

on property zoned for industrial, commercial, or mixed-uses.  

46. The Live Local Act recognizes a fundamental economic truth: that affordable 

housing must be subsidized in some manner.  In its preemption of local government regulations, 

the Live Local Act "subsidizes" the provision of affordable housing by the grant of additional 

height and density to qualifying developments in commercial, industrial, and mixed-use zoning 

districts. 

47. In a press release following the Act being signed into law, Florida Senate President 

Kathleen Passidomo was quoted as stating: 

The Live Local plan is the product of discussions with stakeholders over many 
years. With their advice and input, we are tackling this complex issue from all 
angles . . . providing new avenues for solutions in zoning, encouraging more mixed-
use developments in latent commercial areas, and enhancing public access to 
information about expedited permitting and public property that may be suitable 
for workforce housing.7  
 

 
7  See https://www.flsenate.gov/Media/PressRelease/Show/4460.  

https://www.flsenate.gov/Media/PressRelease/Show/4460
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48. Qualifying projects under the Act bypass significant local zoning obstacles. 

Specifically, in exchange for a developer’s agreement to restrict at least 40% of a project’s units 

as “affordable” (i.e. to households with incomes at or below 120% of the area median income) for 

a period of at least 30 years, the Live Local Act provides that a local government: (i) Must 

authorize multi-family and mixed-use residential (where at least 65% of the total square footage is 

used for residential purposes) in any area zoned for commercial, industrial (with limited 

exclusions), or mixed-use; (ii) May not limit density of a development below the highest 

residential density permitted in the jurisdiction; (iii) May not restrict the height below the highest 

height permitted for either commercial or residential development within the jurisdiction within 

one mile of the proposed development or three stories, whichever is higher; (iv) May not require 

zoning or land use changes, special exceptions or conditional use approvals, variances, or 

comprehensive plan amendments to obtain the height, density or use benefits provided for under 

the Act; and (v) Must administratively approve a proposed project if the zoning code and 

comprehensive plan provisions applicable to multifamily development are met.   

49. The Live Local Act requires that eligible projects be approved administratively “if 

the development satisfies the municipality’s land development regulations for multifamily 

developments in areas zoned for such use and is otherwise consistent with the comprehensive plan, 

with the exception of provisions establishing allowable densities, height, and land use.” § 

166.04151(7)(d), Fla. Stat.  

50. Accordingly, Florida state law prohibits a municipality from enacting regulations 

that apply different standards to: (i) development applications under the Live Local Act, and (ii) 

applications for multifamily development in areas zoned for such use.  See id. 
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51. To be sure, the Village had ample notice of and opportunity to act in anticipation 

of the Live Local Act, but failed to take any action to facilitate the Act’s implementation. 

52. In April 2023, members of the Village Council received a detailed memorandum 

from the Village Attorney explaining the Live Local Act. That memorandum specifically advised 

that administrative approval of Live Local Act applications must be made where the application 

“(1) satisfies the local government’s land development regulations for multifamily development 

in areas zoned for such use; and (2) is otherwise consistent with the comprehensive plan with the 

exception of height, density, and land use.” 

53. This Village memorandum further advised that “[t]he Act does not describe what 

the administrative approval process entails, but it can be inferred that it means, at a minimum, that 

the local governing body does not hold a hearing to approve the development. Contrary local 

approval processes and provisions are preempted by the Act.”  

54. On July 3, the Florida Government Finance Officers Association sent a “Notice to 

Bal Harbour Village” that the Live Local Act became effective on July 1, 2023 and reminded the 

Village of “the impact this new legislation has on zoning, land use control and tax exemptions,” 

as well as additional administrative requirements. 

55. Thereafter, the Live Local Act continued to be a frequent topic of discussion in 

internal Village correspondence. In November 2023, the Village Attorney advised that the 

Business District could be used for a Live Local application. 

56. Rather than adopt the required notices and administrative procedures to implement 

the LLA, unbeknownst to BHS, the Village and other municipalities collaborated to strategize on 

defensive ordinances and “reasons not to allow Live Local projects in the specified zoning 
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districts,” as stated in a November 9, 2023 presentation by the Village’s counsel to the Miami-

Dade League of Cities’ City Attorneys Committee. 

57. On May 16, 2024, Governor DeSantis signed into law Senate Bill 328, known as 

the Live Local Act “Glitch Bill,” which provides additional incentives for the development of 

affordable housing and clarifies and extends the preemptions imposed under the 2023 LLA. The 

Glitch Bill, codified as Chapter 2024-128, is retroactive with respect to pending applications, while 

also allowing a developer the option to expressly choose to proceed under the 2023 provisions.  

58. Recognizing that certain local governments were intending to utilize floor area ratio 

(FAR)8 regulations to thwart the LLA’s intent, the Glitch Bill confirms that that local governments 

cannot restrict FAR below 150% of the highest currently allowed FAR under the local 

government’s regulations. 

D.  The Live Local Application  

59. In direct reliance upon the Live Local Act, and in an effort to address the Village’s 

workforce housing needs (including the needs of the 2,000+ people anticipated to be employed by 

the Shops and its tenants upon the conclusion of the retail expansion currently underway), BHS 

retained world-renowned architecture firm Skidmore, Owings & Merrill (“SOM”) to design a 

unique work/live opportunity in the Village’s only commercial district, the Business District. 

60. BHS sought to reinforce the iconic image of the Shops and, combined with a hotel 

on the BHS Property, transform the Bal Harbour Shops into a proper village center, designed and 

built with an aesthetic quality and attention to detail consistent with those manifested at the Shops. 

 
8 Floor area ratio, or “FAR,” is a measurement of a building’s total useable floor area in relation 
to the size of the parcel on which the building sits. 
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61. SOM designed the proposed multifamily development in compliance with the Live 

Local Act and, where applicable, the Village's zoning ordinances. 

62. The result is a mixed-use development encompassing 528 high-end residential 

units, at least 40% of which will be affordable workforce housing and 60% of which will be luxury 

market-rate housing; a 70-room upscale hotel; and additional retail space. 

63. On January 9, 2024, the Shops filed the Application with the Village seeking 

administrative site plan approval pursuant to the Live Local Act (and specifically Section 

166.04151(7) of the Florida Statutes). 

64. On January 10, 2024, BHS submitted an administrative site plan application form 

at the Village’s request, at which point no further applications were required for the Village to 

approve the Application. 

65. The BHS Property qualifies for multifamily residential development under the Act 

because the BHS Property is located within the Village’s only commercially zoned district, the 

Business District, and at least 40 percent of the residential units will be “affordable.”  § 

166.04151(7)(a), Fla. Stat. (“A municipality must authorize multifamily and mixed-use residential 

as allowable uses in any area zoned for commercial, industrial, or mixed use if at least 40 percent 

of the residential units in a proposed multifamily development are rental units that, for a period of 

at least 30 years, are affordable as defined in s. 420.0004.”).   

66. As provided for under the Live Local Act and the Glitch Bill, the project’s height 

and density are consistent with the highest height within one mile, the greatest density allowed in 

the Village (which is found in the Village’s Ocean Front District), and is within 150% of the 

highest currently allowed FAR under the Village Code.  See §§ 166.04151(7)(c-d), Fla. Stat.; §§ 

21-285, 21-293, Village Code. 
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67. The Ocean Front District, which is located directly across Collins Avenue, provides 

for a generous 300-foot maximum height that extends the entire eastern border of the Village 

between Collins Avenue and the Atlantic Ocean.   

68. Because the BHS Property is located in the Business District (and is on the opposite 

side of Collins Avenue from the Ocean Front District), it is subject to different land development 

regulations than the Ocean Front District.  Nevertheless, the Ocean Front District places the 

proposed development in context and compatible with existing development in the Village, as 

demonstrated by a rendering of the project shown below, with the existing Ocean Front high rises 

shown on the Atlantic Ocean: 

 

69. Because the Ocean Front District authorizes hotel and commercial uses, it is not a 

multifamily residential district as referenced in Sec. 166.04151(7)(d), Florida Statutes.  

Accordingly, the applicable land development regulations (including those relating to setbacks and 

parking issues) for multifamily development for purposes of Section 166.04151(7)(d), Florida 

Statutes, are derived from the RM-5 (multifamily residential) District. 
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70. The residential community is designed to complement the Shops’ existing retail 

uses and capture a segment of the Village’s workforce as permanent residents (including Village 

employees and first responders) in a dynamic and high-quality “live, work, and play” environment 

that will serve as the foundation for the continued success of the Village. 

E.  Instead of Administratively Processing the Application, the Village Holds a Public 
Meeting 

71. Instead of properly reviewing the Application for administrative approval (as it is 

required to do under the Live Local Act), the Village leadership published comments pre-judging 

the Application, creating their own exemptions, constraints, and limitations found nowhere in the 

text of the Act, and communicating their position to a Building Official who is required by law to 

make decisions free of political influence. 

72. While the Council expressed shock when BHS filed the Application, it appears that 

any surprise was due mainly to the fact that Village Council members did not keep themselves 

apprised of the information its own lawyers and administrators had been providing to them since 

April 2023. 

73. Mayor Freimark, in a classic example of attempted nullification of the law, went 

on record with a statement contrary to the plain language of the Act: “I question whether it’s really 

the intent of the legislation to impose the Live Local Act on a barrier island where you are limited 

with challenges from sea level rise, climate change, and flooding.”9 The Act does not create an 

exemption for barrier islands.  

 
9  https://www.bizjournals.com/southflorida/news/2024/01/11/mayor-concerned-about-bal-
harbour-shops-plans.html. 

https://www.bizjournals.com/southflorida/news/2024/01/11/mayor-concerned-about-bal-harbour-shops-plans.html
https://www.bizjournals.com/southflorida/news/2024/01/11/mayor-concerned-about-bal-harbour-shops-plans.html
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74. Next, the Village Council placed on their January 16, 2024 agenda a Resolution 

“authorizing the Village Manager to expend resources to take all necessary steps to protect the 

Village in response to the Bal Harbour Shops’ 2024 submission to further expand its project.” 

75. The Staff Memo concluded that additional funds were needed to “take whatever 

steps are necessary to ensure that the Village’s quality of life is protected.” The Staff Memo and 

Resolution make clear that the Village leadership considers the construction of workforce housing 

in the Village as anathema to its “quality of life,” and a risk to: (i) their “standing as a unique and 

elegant community,” (ii) their “role as a luxury destination,” and (iii) “the safety and security of 

our residents and neighborhood.”   

76. During the January 16th meeting, the Village Mayor also expressed “anger” at BHS 

for submitting a Live Local Application, calling it a “shame” and a “perversion” of the Live Local 

Act, and a “circumvention of an executed development agreement that will cause significant 

damage to our community.” 

77. Also, during the January 16th meeting, the Village Council unanimously voted to 

approve funds to hire lobbyists and lawyers to fight the Application. 

78. The on-the-record statements made by the Village’s elected officials and charter 

officers established the Village’s intent to violate its substantive and procedural obligations under 

the Live Local Act by any means available.  

F.  The Village’s Escalating Efforts to Stifle Development under the Live Local Act 

79. The Village has acted on its Resolution to employ any and all measures available 

to hinder BHS’ development of affordable housing in the Village. Since the January 16th Village 

Council meeting, the Village has engaged in a two-pronged delay-and-obstruct campaign whereby 

it has simultaneously refused to approve the pending Application, and rushed to implement several 
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new ordinances for the transparent purpose of interfering with the development of the BHS 

Property under the Live Local Act. 

80. At the direction of the Village Council, the Village Attorney circulated a draft 

“moratorium ordinance” that would have illegally halted all consideration of the Application. That 

effort was apparently abandoned after BHS filed the instant suit, but other measures—less extreme 

on their face but to the same effect—have been pursued with vigor. 

81. On February 7, 2024, the Village sent BHS a letter (the “First RAI”) informing it 

that the Village deemed the Application “incomplete” for a number of pretextual reasons, and that 

based on this determination, the Village would not comply with its obligation under the Live Local 

Act, as amended, to administratively process and approve BHS’ compliant Application. 

82. In the First RAI, the Village correctly observed that the Application was submitted 

pursuant to the Live Local Act, but still falsely contended that the Application needs to comply 

with land development regulations, including setbacks and parking regulations, not applicable to 

applications for multifamily development in areas zoned for such use.  These purported 

requirements conflict with and are preempted by the Live Local Act, and the supplemental 

information requested by the Village has no bearing on its obligation under the Act to 

administratively process and approve the Application. 

83. By way of example, the First RAI purports to require BHS to prepare and submit a 

number of studies/analyses regarding the potential impacts of the proposed development on 

parking, public school population, public safety, flooding, and shadows as express conditions of 

finding that the Application is complete, or to even begin substantively reviewing the Application 

for approval.  None of these studies are expressly required by the Village Code, the Comprehensive 

Plan, or the Live Local Act, nor do they bear any relationship to the Village’s statutory obligation 
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to administratively process and approve the Application in accordance with the requirements of 

the Live Local Act. 

84. While BHS agreed in good faith to provide the Village with certain supplemental 

information requested in the First RAI, it urged the Village to re-consider and to administratively 

process and approve the Application as required by the Live Local Act.  But the Village persisted 

in its failure to follow the law and its refusal to provide any reasonable justification for its invented 

supplemental requirements. 

85. Less than two weeks later, at the February 20th Village Council meeting, the 

Council proposed several ordinances specifically and intentionally designed to render BHS’ Live 

Local Application out of compliance and to make it impossible for BHS to propose a viable Live 

Local Application. The ultimate intended effect of these actions is to prevent BHS from ever 

developing affordable housing in the Village pursuant to the Live Local Act. 

86. The ordinances at issue in this action are: Ordinance No. 2024-659 (the “Poor 

Doors Ordinance”), which is attached hereto and incorporated herein as Exhibit B; Ordinance No. 

2024-658 (the “OF Zoning Ordinance”), which is attached hereto and incorporated herein as 

Exhibit C; and Ordinance No. 2024-657 (the “General Zoning Ordinance”), which is attached 

hereto and incorporated herein as Exhibit D (collectively, the “LLA Ordinances”). 

87. The OF Zoning Ordinance was amended between its original introduction and its 

adoption by the Village Council in an attempt to specifically address (and thwart) the Glitch Bill 

by reducing the highest currently allowed FAR under the local government’s regulations.  

88. The Poor Doors Ordinance purports to impose several requirements upon Live 

Local Act projects which directly conflict with the Act.  
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89. Specifically, the Poor Doors Ordinance: adds new statutory use restrictions 

applicable only to Live Local Act projects; imposes setback and FAR requirements to Live Local 

Act applications not otherwise applicable to applications for multifamily development in areas 

zoned for such use; applies regulations from the mixed-use Ocean Front District to Live Local Act 

projects; requires additional and burdensome approvals from the local government for Live Local 

Act projects; and invents other new requirements for Live Local Act projects not contained in or 

contemplated by the Act. These provisions apply specifically to the Business District, the only 

district in the Village that can support a Live Local Application. 

90. The Poor Doors Ordinance purports to exclusively apply the Ocean Front District 

setback, parking, and FAR regulations to the Business District (but only for Live Local Act 

Applications), notwithstanding that the Ocean Front District authorizes hotel and commercial uses 

and is thus not a multifamily residential district as referenced in Sec. 166.04151(7)(d), Florida 

Statutes. 

91. The Poor Doors Ordinance also imposes standards on Live Local Applications that 

are directly intended to prevent any development from being practically and financially feasible.  

92. In an online explanation of the Poor Doors Ordinance, the Village “links” to the 

Application, libelously states that BHS’ attempt to provide workforce affordable housing 

demonstrates “how opportunistic developers can bend laws like Live Local to create segregated 

housing that clusters affordable housing units in the most undesirable area of the development, 

removing them from basic amenities such as entrances, elevators, parking and common spaces[,]” 
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and suggests that the Poor Doors Ordinance is part of the Village’s efforts to restrict BHS’ 

development of affordable housing under the Live Local Act. 10   

93. The OF Zoning Ordinance introduces new restrictions applicable to development 

in the Ocean Front District, restrictions which the Village contends apply to the Application.  

94. Among other changes to the existing Code, the OF Zoning Ordinance purports to 

reduce the maximum available FAR in the Ocean Front District from 2.8 to 1.3, further limits the 

availability of applicable FAR bonuses, and adds more onerous FAR, height, and parking 

restrictions, all of which are intended solely to prevent the Application from being approved. 

95. Finally, the General Zoning Ordinance purports to require that applications 

requiring administrative approval under the Village Code be “executed and sworn to by the 

Owners of at least 80 percent of the Property described in the application, by Tenants with the 

Owner’s Written, sworn-to consent, or by duly authorized agents[.]” 

96. The General Zoning Ordinance also adds new and onerous parking standards for 

all new multifamily residential developments, including a dramatic increase in the number of 

parking spaces required, which are intended solely to prevent the Application from being 

approved. 

97. The OF Zoning Ordinance and the General Zoning Ordinance took effect on March 

5, 2024. 

98. The Poor Doors Ordinance took effect on April 9, 2024. 

99. Even though the Application predates the LLA Ordinances, the Village has 

maintained that it can and will apply each of these Ordinances to the Application. 

 
10 See https://balharbourfl.gov/ordinance-ensuring-dignified-and-respectful-housing-banning-
poor-Doors/.  Far from having a “poor door,” BHS’s SOM-designed luxury building has one 
entrance for all residents.  

https://balharbourfl.gov/ordinance-ensuring-dignified-and-respectful-housing-banning-poor-Doors/
https://balharbourfl.gov/ordinance-ensuring-dignified-and-respectful-housing-banning-poor-Doors/


 
24 

 

100. On April 3, 2024, BHS received the Village’s second completeness review letter 

(the “Second RAI”), wherein the Village again refused to comply with its obligation under the 

Live Local Act to administratively process and approve the Application, or to abandon its 

pretextual determination that the Application remained incomplete pending BHS’ submission of 

supplemental information not required under the Village Code or the Live Local Act. 

101. The Village’s stated basis in the Second RAI for its refusal to comply with its 

obligations under the Live Local Act and for its new request for supplemental information from 

BHS was that “Section 21-322(b) [of the Village Code] further provides that the application shall 

be in a form prescribed by the Village Manager or designee. Therefore, the materials requested in 

our February 7, 2024, correspondence remain outstanding, in order to finalize our ‘Completeness 

Review.’” In other words, the Village’s position is that Section 21-322(b) empowers the Village 

Manager unlimited, unilateral discretion to determine the form of and requirements for any site 

development plan application, including any application under the Live Local Act. 

102. Once again, BHS agreed to work with the Village to provide yet another round of 

supplemental information, but insisted the Village was acting illegally and should immediately 

proceed with the approval process for the Application. But the Village remained steadfast in its 

improper course of action. 

103. On May 13, 2024, BHS received the Village’s third completeness review letter (the 

“Third RAI”) (together with the First RAI and the Second RAI, the “RAIs”), wherein the Village 

stated that it would continue to refuse to comply with the Live Local Act, and once again deemed 

the Application incomplete pending BHS’ satisfaction of yet more of the Village’s invented 

requirements for approval. 
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104. In the Third RAI, the Village reiterated its view that it has unlimited discretion to 

require BHS to provide any information it unilaterally decides it wants as a condition of approving 

the Application because “per Village Code Section 21-322 the Village Manager or their designee 

determines what information and documentation are required for a Site Development Plan 

application – administrative or normal ARB / VC approvals.” The Village thus contends that it has 

the power to indefinitely (if not permanently) defy the mandates of the Live Local Act by refusing 

to even review the Application for compliance until BHS satisfies each and every of the Village’s 

growing list of invented requirements. 

105. The Third RAI also incorrectly states that the DA applies to and governs all 

development activity at the BHS Property for 30 years, regardless of whether that development 

relates to the DA Site Plan or was provided for in the DA.  This contention conflicts with both the 

Live Local Act and the plain language of Section 34.2 of the DA, which provides BHS with the 

right to enjoy the benefit of any future legislative changes applicable to the BHS Property. 

106. In sum, through the RAIs, the Village: demands BHS demonstrate compliance with 

newly adopted ordinances, even though those ordinances are not retroactive and cannot be applied 

retroactively; purports to require provision of studies and compliance with standards that are not 

established or otherwise required by any ordinance or statute; asserts that pursuant to prior and 

newly adopted ordinances, the Village Manager can demand any plans or studies they want as 

express conditions of approval for any requested development even where those conditions 

conflict with statutory law; and contends that the Application is controlled and prohibited by the 

DA. 

107. In light of the Village’s continued failure to follow the letter of the Live Local Act 

and its own Code, BHS now brings this action to protect its rights thereunder. 
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COUNT I – DECLARATORY RELIEF—RM-5 STANDARDS APPLY TO THE 
APPLICATION 

 
108. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

109.  This is an action for declaratory relief pursuant to Chapter 86 of the Florida 

Statutes.  Under Section 86.021 of the Florida Statutes and well settled Florida law, any person 

whose rights, status, or other equitable or legal relations are affected by a statute, municipal 

ordinance, or contract may have determined any question of construction or validity arising under 

such statute, ordinance, or contract, and obtain a declaration of rights, status, or other equitable or 

legal relations thereunder. 

110. BHS seeks a declaration of its rights under the Live Local Act, the Glitch Bill, and 

the Village Code.  

111. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to unlawfully apply standards for setbacks, FAR, and other issues not applicable to applications 

for multifamily development in areas zoned for such use to the Application instead of the land 

development regulations applicable to multifamily residential development, the RM-5 District 

standards (the “RM-5 Standards”). 

112. Florida state law prohibits a municipality from enacting regulations that apply 

different standards to: (i) development applications under the Live Local Act, and (ii) applications 

for multifamily development in areas zoned for such use.  See § 166.04151(7)(d), Fla. Stat. 

113. The Application, and the BHS Property, qualify for multifamily residential 

development under the Act.  The Live Local Act requires the Village to approve the Application. 
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114. Pursuant to the Live Local Act, the land development regulations applicable to 

applications for multifamily development in areas zoned for such use and which should apply to 

the Application are the RM-5 Standards. 

115. The Village disputes that the RM-5 Standards apply to the Application, and asserts 

that under the Poor Doors Ordinance, the Application is subject to restrictive setback standards 

applicable only to Live Local Act projects and other standards applicable to the mixed-use Ocean 

Front District. 

116. BHS disputes that the Village can implement new setback standards applicable only 

to Live Local Act projects. BHS further maintains that, because the Ocean Front District is not an 

area zoned for multifamily residential development under Section 166.04151(7)(d), Florida 

Statutes, the Live Local Act prohibits the Village’s imposition of the OF standards to the 

Application. 

117. The Village disputes BHS’ assertions relating to the Live Local Act and the Code 

set forth in paragraphs 113, 114, and 116. 

118. All necessary elements for the seeking of declaratory relief have been satisfied. 

119. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the RM-5 

Standards apply to the Application. 

120. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

121. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 
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122. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

123. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the proper standards to be applied to the Application. 

124. Accordingly, Plaintiff requests that the Court enter a declaration that the RM-5 

Standards apply to the Application.  

COUNT II – DECLARATORY RELIEF—OF ZONING ORDINANCE DOES NOT 
APPLY TO THE APPLICATION 

 
125. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

126.  This is an action for declaratory relief pursuant to Chapter 86 of the Florida 

Statutes.  Under Section 86.021 of the Florida Statutes and well settled Florida law, any person 

whose rights, status, or other equitable or legal relations are affected by a statute, municipal 

ordinance, or contract may have determined any question of construction or validity arising under 

such statute, ordinance, or contract, and obtain a declaration of rights, status, or other equitable or 

legal relations thereunder. 

127. BHS seeks a declaration of its rights under the Live Local Act, the Glitch Bill, and 

the Village Code.  

128. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to apply recently enacted standards for the Ocean Front District to the Application instead of the 

standards for applications for multifamily development in areas zoned for such use. 

129. Florida state law prohibits a municipality from enacting regulations that apply 

different standards to: (i) development applications under the Live Local Act, and (ii) applications 

for multifamily development in areas zoned for such use.  See § 166.04151(7)(d), Fla. Stat. 
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130. The Application, and the BHS Property, qualify for multifamily residential 

development under the Act. 

131. The Village has stated that it will subject the Application to the standards contained 

in the OF Zoning Ordinance. 

132. BHS disputes the Village’s flawed application of the Live Local Act and the Village 

Code. BHS maintains that the OF Zoning Ordinance does not apply to the Application because the 

BHS Property is not located in the Ocean Front District and because the Ocean Front District is 

not an area zoned for multifamily residential development under Section 166.04151(7)(d), Florida 

Statutes, and thus cannot apply to the Application as to these issues under the Live Local Act. 

133. The Village disputes BHS’ assertions relating to the Live Local Act and the Village 

Code in paragraph 132.  

134. All necessary elements for the seeking of declaratory relief have been satisfied. 

135. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the OF Zoning 

Ordinance does not apply to the Application. 

136. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

137. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

138. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 
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139. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the applicability of the OF Zoning Ordinance to the 

Application. 

140. Accordingly, Plaintiff requests that the Court enter a declaration that the OF Zoning 

Ordinances does not apply to the Application.  

COUNT III – DECLARATORY RELIEF—POOR DOORS ORDINANCE 
PREEMPTED BY LIVE LOCAL ACT AND THE GLITCH BILL 

 
141. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

142.  This is an action for declaratory relief pursuant to Chapter 86 of the Florida 

Statutes.  Under Section 86.021 of the Florida Statutes and well settled Florida law, any person 

whose rights, status, or other equitable or legal relations are affected by a statute, municipal 

ordinance, or contract may have determined any question of construction or validity arising under 

such statute, ordinance, or contract, and obtain a declaration of rights, status, or other equitable or 

legal relations thereunder. 

143. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

144. Declaratory relief is necessary, justified, and timely because the Poor Doors 

Ordinance purports to impose upon Live Local Act projects several requirements which directly 

conflict with, and are thus preempted by, the Act, and because the Village is attempting to enforce 

these unlawful requirements against BHS’ compliant Application. 

145. Section 166.021, Florida Statutes provides municipalities with limited authority to 

enact legislation concerning subject matters upon which the Florida Legislature may act. A critical 

limitation on these powers is that municipalities may not enact legislation pertaining to “[a]ny 



 
31 

 

subject preempted to state or county government by the constitution or by general law[.]” § 

166.021(3)(c), Fla. Stat. 

146. Under Florida law, preemption occurs either through a specific legislative 

statement of preemptive intent, or when the state legislative scheme is pervasive and the local 

legislation would present a danger of conflict with that pervasive scheme.  See D’Agostino v. City 

of Miami, 220 So. 3d 410, 421 (Fla. 2017).    

147. Florida state law prohibits a municipality from enacting regulations that apply 

different standards to: (i) development applications under the Live Local Act, and (ii) applications 

for multifamily development in areas zoned for such use.  See § 166.04151(7)(d), Fla. Stat. 

148. In other words, the Live Local Act preempts all ordinances with respect to 

applicable applications and requires an application under the Act to comply only with the land 

development regulations applicable to applications for multifamily development in areas zoned 

for such use. 

149. The Application, and the BHS Property, qualify for multifamily residential 

development under the Act. 

150. Because the Poor Doors Ordinance would subject the Application to land 

development regulations beyond those applicable to applications for multifamily development in 

areas zoned for such use (including LLA-specific and mixed-use statutory use restrictions, setback 

requirements, FAR definition, and site approval processes), the Ordinance clearly conflicts with 

and is preempted by the legislative scheme put in place by the state through the Live Local Act 

and the Glitch Bill. 
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151. The Village disputes BHS’ assertions relating to the Live Local Act, the Glitch Bill, 

and the local ordinances set forth in paragraphs 148 and 150, and intends to apply the Poor Doors 

Ordinance to the Application. 

152. All necessary elements for the seeking of declaratory relief have been satisfied. 

153. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the Live 

Local Act preempts the Poor Doors Ordinance. 

154. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

155. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

156. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

157. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the enforceability of the Poor Doors Ordinance. 

158. Accordingly, Plaintiff requests that the Court enter a declaration that the Live Local 

Act preempts the Poor Doors Ordinance. 

COUNT IV – DECLARATORY RELIEF—POOR DOORS ORDINANCE 
CANNOT BE APPLIED RETROACTIVELY TO THE APPLICATION 

 
159. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

160. This is an action for declaratory relief pursuant to Chapter 86 of the Florida Statutes.  

Under Section 86.021 of the Florida Statutes and well settled Florida law, any person whose rights, 
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status, or other equitable or legal relations are affected by a statute, municipal ordinance, or 

contract may have determined any question of construction or validity arising under such statute, 

ordinance, or contract, and obtain a declaration of rights, status, or other equitable or legal relations 

thereunder. 

161. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

162. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to retroactively apply the Poor Doors Ordinance to the Application, thus impairing, and creating 

new obligations upon the exercise of, BHS’ vested rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

163. The Florida Supreme Court has adopted a two-pronged analysis for determining 

when a statute, ordinance, or regulation may be retroactively applied: first, the court must 

determine where the legislature expressed a clear intent that the legislation was intended to apply 

retroactively, and second, the court must determine whether applying the legislation retroactively 

would be unconstitutional. See Fla. Ins. Guar. Ass'n. v. Devon Neighborhood Ass'n., 67 So. 3d 

187, 194 (Fla. 2011).  

164. A proposed statute, ordinance, or regulation will not be applied retroactively if it 

“impairs vested rights, creates new obligations, or imposes new penalties.” See State Farm Mut. 

Auto. Ins. Co. v. Laforet, 658 So. 2d 55, 61 (Fla. 1995). 

165. This rule applies “even where the Legislature has expressly stated that a statute will 

have retroactive application[.]” Menendez v. Progressive Exp. Ins. Co., Inc., 35 So. 3d 873, 877 

(Fla. 2010). 

166. The Application predates the Poor Doors Ordinance. 
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167. Nothing in the Poor Doors Ordinance states that it is to apply retroactively. 

168. Notwithstanding the lack of any stated intent for retroactive application in the 

ordinance, on March 11, 2024, the Village informed BHS that it intends to retroactively apply the 

Poor Doors Ordinance to the Application. 

169. BHS maintains that the Poor Doors Ordinance should not be applied retroactively 

to the Application because there is no intent for retroactive application stated in the ordinance. 

170. BHS further maintains that even if any stated intent for retroactive application 

existed in the ordinance (which it does not), the Poor Doors Ordinance could still not be applied 

retroactively to the Application, because such application would be an impairment of BHS’ rights 

under the Live Local Act, the Glitch Bill, and the Village Code, and would create new obligations 

upon BHS which did not exist when it exercised its rights under the Live Local Act and filed its 

compliant Application. 

171. Specifically, upon filing its completed Application, BHS had a vested right under 

the Live Local Act for that application to be approved because BHS complied with the then-

existing land development regulations applicable to multifamily residential development. The 

Poor Doors Ordinance interferes with this vested right. 

172. Moreover, the Poor Doors Ordinance creates new obligations applicable to the 

Application which were not in existence at the time the completed Application was submitted. 

173. The Village disputes BHS’ assertions set forth in paragraphs 169-172, and intends 

to retroactively apply the Poor Doors Ordinance to the Application. 

174. All necessary elements for the seeking of declaratory relief have been satisfied. 
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175. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the Poor 

Doors Ordinance does not apply retroactively to the Application. 

176. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

177. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

178. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

179. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the lack of retroactive application of the Poor Doors 

Ordinance. 

180. Accordingly, Plaintiff requests that the Court enter a declaration that the Poor Doors 

Ordinance does not apply retroactively to the Application. 

COUNT V – DECLARATORY RELIEF—OF ZONING ORDINANCE CANNOT 
BE APPLIED RETROACTIVELY TO THE APPLICATION 

 
181. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

182. This is an action for declaratory relief pursuant to Chapter 86 of the Florida Statutes.  

Under Section 86.021 of the Florida Statutes and well settled Florida law, any person whose rights, 

status, or other equitable or legal relations are affected by a statute, municipal ordinance, or 

contract may have determined any question of construction or validity arising under such statute, 

ordinance, or contract, and obtain a declaration of rights, status, or other equitable or legal relations 

thereunder. 
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183. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

184. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to retroactively apply the OF Zoning Ordinance to the Application, thus impairing, and creating 

new obligations upon the exercise of, BHS’ vested rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

185. The Application predates the OF Zoning Ordinance. 

186. Nothing in the OF Zoning Ordinance states that it is to apply retroactively. 

187. Notwithstanding the lack of any stated intent for retroactive application in the 

ordinance, on March 11, 2024, the Village informed BHS that it intends to retroactively apply the 

OF Zoning Ordinance to the Application. 

188. BHS maintains that the OF Zoning Ordinance should not be applied retroactively 

to the Application because there is no intent for retroactive application stated in the ordinance. 

189. BHS further maintains that even if any stated intent for retroactive application 

existed in the ordinance (which it does not), the OF Zoning Ordinance could still not be applied 

retroactively to the Application, because such application would be an impairment of BHS’ vested 

rights under the Live Local Act, the Glitch Bill, and the Village Code, and would create new 

obligations upon BHS in its exercise of its rights. 

190. Specifically, upon filing its completed Application, BHS had a vested right under 

the Live Local Act for that application to be approved in accordance with the regulations in the 

then-existing Village Code. The OF Zoning Ordinance interferes with this vested right. 

191. Moreover, the OF Zoning Ordinance creates new obligations applicable to the 

Application which were not in existence at the time the completed application was submitted. 
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192. The Village disputes BHS’ assertions set forth in paragraphs 188-191, and intends 

to retroactively apply the OF Zoning Ordinance to the Application. 

193. All necessary elements for the seeking of declaratory relief have been satisfied. 

194. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the OF Zoning 

Ordinance does not apply retroactively to the Application. 

195. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

196. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

197. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

198. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the lack of retroactive application of the OF Zoning 

Ordinance. 

199. Accordingly, Plaintiff requests that the Court enter a declaration that the OF Zoning 

Ordinance does not apply retroactively to the Application. 

COUNT VI – DECLARATORY RELIEF—GENERAL ZONING ORDINANCE 
CANNOT BE APPLIED RETROACTIVELY TO THE APPLICATION 

 
200. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

201. This is an action for declaratory relief pursuant to Chapter 86 of the Florida Statutes.  

Under Section 86.021 of the Florida Statutes and well settled Florida law, any person whose rights, 
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status, or other equitable or legal relations are affected by a statute, municipal ordinance, or 

contract may have determined any question of construction or validity arising under such statute, 

ordinance, or contract, and obtain a declaration of rights, status, or other equitable or legal relations 

thereunder. 

202. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

203. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to retroactively apply the General Zoning Ordinance to the Application, thus impairing, and 

creating new obligations upon the exercise of, BHS’ vested rights under the Live Local Act, the 

Glitch Bill, and the Village Code. 

204. The Application predates the General Zoning Ordinance. 

205. Nothing in the General Zoning Ordinance states that it is to apply retroactively. 

206. Notwithstanding the lack of any stated intent for retroactive application in the 

ordinance, on March 11, 2024, the Village informed BHS that it intends to retroactively apply the 

General Zoning Ordinance to the Application. 

207. BHS maintains that the General Zoning Ordinance should not be applied 

retroactively to the Application because there is no intent for retroactive application stated in the 

ordinance. 

208. BHS further maintains that even if any stated intent for retroactive application 

existed in the ordinance (which it does not), the General Zoning Ordinance could still not be 

applied retroactively to the Application, because such application would be an impairment of BHS’ 

vested rights under the Live Local Act, the Glitch Bill, and the Village Code, and would create 

new obligations upon BHS in its exercise of its rights. 
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209. Specifically, upon filing its completed Application, BHS had a vested right under 

the Live Local Act for that application to be approved in accordance with the regulations in the 

then-existing Village Code. 

210. Moreover, the General Zoning Ordinance impairs BHS’ vested rights under its 

deeds and leases, grants additional rights to BHS’ lessees, and otherwise alters the established 

relationships between BHS and its lessees. These changes likewise create new obligations upon 

BHS’ exercise of its vested rights. 

211. The Village disputes BHS’ assertions set forth in paragraphs 207-210, and intends 

to retroactively apply the General Zoning Ordinance to the Application. 

212. All necessary elements for the seeking of declaratory relief have been satisfied. 

213. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the General 

Zoning Ordinance does not apply retroactively to the Application. 

214. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

215. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

216. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

217. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the lack of retroactive application of the General Zoning 

Ordinance. 
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218. Accordingly, Plaintiff requests that the Court enter a declaration that the General 

Zoning Ordinance does not apply retroactively to the Application. 

COUNT VII – DECLARATORY RELIEF—DEVELOPMENT AGREEMENT 
DOES NOT APPLY TO LIVE LOCAL ACT APPLICATION 

 
219. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

220. This is an action for declaratory relief pursuant to Chapter 86 of the Florida Statutes.  

Under Section 86.021 of the Florida Statutes and well settled Florida law, any person whose rights, 

status, or other equitable or legal relations are affected by a statute, municipal ordinance, or 

contract may have determined any question of construction or validity arising under such statute, 

ordinance, or contract, and obtain a declaration of rights, status, or other equitable or legal relations 

thereunder. 

221. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the DA. 

222. Declaratory relief is necessary, justified, and timely in that the Village is refusing 

to comply with its obligation to administratively process and approve BHS’ compliant Live Local 

Act Application based on its contention that the Development Agreement applies to and governs 

the Application. This interpretation would prevent BHS from exercising its rights under the Live 

Local Act and the Glitch Bill. 

223. The DA applies to the specific project described in Section 5 of the DA, and not to 

any different or later project to be developed on the Property.  

224. The Application describes and includes a totally different project than the DA. 

225. The Live Local Act requires that eligible projects be approved administratively “if 

the development satisfies the municipality’s land development regulations for multifamily 
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developments in areas zoned for such use and is otherwise consistent with the comprehensive plan, 

with the exception of provisions establishing allowable densities, height, and land use.” § 

166.04151(7)(d), Fla. Stat.  There are no exceptions to this requirement, and the Village cannot 

impose a requirement that the existing DA be amended or a new DA be entered as a basis for 

avoiding administrative approval of the Application. 

226. The Village incorrectly asserts that the DA controls the Application and must be 

amended by the Village Council in order for BHS to proceed with the Application. 

227. The practical effect of the Village’s position is to deny BHS the right to have the 

Application reviewed, considered, and administratively approved. 

228. BHS maintains that the DA does not apply to the Application, and that there is no 

basis for the Village’s pretextual and unlawful refusal to approve the Application, whether based 

upon the DA or otherwise. 

229. The Village disputes BHS’ assertions set forth in paragraph 228, and refuses to 

move off its wrongful contention that the DA applies to the Application. 

230. All necessary elements for the seeking of declaratory relief have been satisfied. 

231. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the DA does 

not apply to nor govern the Application. 

232. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

233. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 
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234. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

235. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the lack of application of the DA to the Application. 

236. Accordingly, Plaintiff requests that the Court enter a declaration that the 

Application is not the Project described in the DA, and that the DA does not apply to nor govern 

the Application. 

COUNT VIII – DECLARATORY RELIEF—SECTION 21-322 OF THE 
VILLAGE CODE IS VOID FOR DELEGATING UNFETTERED DISCRETION 

TO THE VILLAGE AND ITS AGENTS 
 

237. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

238. This is an action for declaratory relief pursuant to Chapter 86 of the Florida Statutes.  

Under Section 86.021 of the Florida Statutes and well settled Florida law, any person whose rights, 

status, or other equitable or legal relations are affected by a statute, municipal ordinance, or 

contract may have determined any question of construction or validity arising under such statute, 

ordinance, or contract, and obtain a declaration of rights, status, or other equitable or legal relations 

thereunder. 

239. Plaintiff seeks a declaration of its rights under the Village Code. 

240. Declaratory relief is necessary, justified, and timely in that the Village is attempting 

to leverage the unfettered discretion afforded to it under Section 21-322 of the Village Code to 

interfere with BHS’ rights under the Live Local Act and the Glitch Bill. 

241. “An ordinance whereby the city council delegates to itself the arbitrary and 

unfettered authority to decide where and how a particular structure shall be built or where located 
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without at the same time setting up reasonable standards which would be applicable alike to all 

property owners similarly conditioned, cannot be permitted to stand as a valid municipal 

enactment.” North Bay Village v. Blackwell, 88 So. 2d 524, 526 (Fla. 1956); Sears, Roebuck & 

Co. v. Forbes/Cohen Florida Prop., L.P., 223 So. 3d 292, 301 (Fla. 4th DCA 2017). 

242. Authority granted by an ordinance is arbitrary and unfettered such that the 

ordinance should be invalidated when the words of the ordinance “could be construed to allow all 

manner of latitude in the grant of a permit in one case and the denial of a permit in a similar one, 

and would give every opportunity for the exercise of the power with partiality.” Drexel v. Miami 

Beach, 64 So. 2d 317, 319 (Fla. 1953); Effie, Inc. v. City of Ocala, 438 So. 2d 506, 509 (Fla. 5th 

DCA 1983). 

243. A number of provisions within Section 21-322 of the Village Code, both prior to 

and following its amendment to address the Live Local Ordinances, purport to grant the Village 

(or its Manager or other agent(s)) arbitrary and unfettered discretion requiring that section’s 

voiding. 

244. Non-exhaustively, the pre-amendment Section 21-322 granted the Village arbitrary 

and unfettered discretion in the following ways: 

a. Section 21-322(b) delegated the Village Manager unfettered discretion to demand 

“any additional supporting information” for a site plan application, and provided 

that any such application “shall be in a form prescribed by the Village Manager or 

designee,” without any definition or limitation of the term “form”; 

b. Section 21-322(c)(1) authorized the Village Manager to impose a wide range of 

conditions on the application without any limitation or requirement that the 

conditions be related to addressing or mitigating adverse impacts of the application; 
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c. Section 21-322(d) granted the Architectural Review Board unfettered discretion by 

providing criteria for application approval which lack any reasonable standards or 

limitations; and 

d. Section 21-322(f) granted the Village Council unfettered discretion to deny an 

application if the Council found “any adverse impacts” without defining that term 

or providing any limitation. 

245. Non-exhaustively, the post-amendment Section 21-322 grants the Village arbitrary 

and unfettered discretion by requiring the Village Manager to consider criteria from Section 21-

322(d) which lack any reasonable standards or limitations, and by requiring applications to comply 

with these same criteria. 

246. BHS maintains that Section 21-322 grants the Village arbitrary and unfettered 

discretion, and should thus be voided. 

247. The Village disputes BHS’ assertions relating to the invalidity of Section 21-322 

detailed in paragraphs 243-246, and continues to rely on the improper discretion granted to it by 

that section to obstruct the approval of the Application. 

248. All necessary elements for the seeking of declaratory relief have been satisfied. 

249. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that Section 21-

322 is void. 

250. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

251. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 
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252. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

253. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the validity of Section 21-322. 

254. Accordingly, Plaintiff requests that the Court enter a declaration that Section 21-

322 provides the Village arbitrary and unfettered discretion, and is thus void. 

COUNT IX – DECLARATORY RELIEF—SECTION 21-322 OF THE VILLAGE 
CODE PREEMPTED BY LIVE LOCAL ACT AND THE GLITCH BILL 

 
255. The allegations set forth in paragraphs 1 through 107 are hereby incorporated into 

this Count. 

256.  This is an action for declaratory relief pursuant to Chapter 86 of the Florida 

Statutes.  Under Section 86.021 of the Florida Statutes and well settled Florida law, any person 

whose rights, status, or other equitable or legal relations are affected by a statute, municipal 

ordinance, or contract may have determined any question of construction or validity arising under 

such statute, ordinance, or contract, and obtain a declaration of rights, status, or other equitable or 

legal relations thereunder. 

257. Plaintiff seeks a declaration of its rights under the Live Local Act, the Glitch Bill, 

and the Village Code. 

258. Declaratory relief is necessary, justified, and timely because the Village is relying 

upon the discretion apparently afforded to it under Section 21-322 to create supplemental 

requirements for development applications under the Live Local Act which are not contained in, 

and indeed conflict with, the Act.  To the extent Section 21-322 provides the Village with the 

unlimited discretion it purports to have, this ordinance would directly conflict with, and thus be 

preempted by, the Live Local Act. 
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259. Section 166.021, Florida Statutes provides municipalities with limited authority to 

enact legislation concerning subject matters upon which the Florida Legislature may act. A critical 

limitation on these powers is that municipalities may not enact legislation pertaining to “[a]ny 

subject preempted to state or county government by the constitution or by general law[.]” § 

166.021(3)(c), Fla. Stat. 

260. Under Florida law, preemption occurs either through a specific legislative 

statement of preemptive intent, or when the state legislative scheme is pervasive and the local 

legislation would present a danger of conflict with that pervasive scheme.  See D’Agostino v. City 

of Miami, 220 So. 3d 410, 421 (Fla. 2017).    

261. Florida state law prohibits a municipality from enacting regulations that apply 

different standards to: (i) development applications under the Live Local Act, and (ii) applications 

for multifamily development in areas zoned for such use.  See § 166.04151(7)(d), Fla. Stat. 

262. In other words, the Live Local Act preempts all ordinances with respect to 

applicable applications and requires an application under the Act to comply only with the land 

development regulations applicable to applications for multifamily development in areas zoned 

for such use. 

263. The Application, and the BHS Property, qualify for multifamily residential 

development under the Act. 

264. Because the Village purports that Section 21-322 grants it discretion to subject 

otherwise compliant applications for development of affordable housing under the Live Local Act 

to standards and regulations not contained in the Act (including by requiring proposed 

development agreements be submitted with all Live Local Applications), the Ordinance clearly 
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conflicts with and is preempted by the legislative scheme put in place by the state through the Live 

Local Act and the Glitch Bill. 

265. The Village disputes BHS’ assertions relating to the Live Local Act, the Glitch Bill, 

and the local ordinances set forth in paragraphs 262 and 264, and intends to use the discretion 

purportedly afforded to it under Section 21-322 to apply standards having no basis in any ordinance 

or relation to the requirements of the Live Local Act to the Application. 

266. All necessary elements for the seeking of declaratory relief have been satisfied. 

267. Plaintiff is legally entitled to seek declaratory relief through this action.  Plaintiff 

has a bona fide, actual, and present practical need for a declaration by this Court that the Live 

Local Act preempts Section 21-322. 

268. There is a presently ascertainable set of facts and present controversy for this Court 

to resolve. 

269. Plaintiff and Defendant have antagonistic and adverse interests in the subject matter 

of this controversy. 

270. The antagonistic and adverse interests relative to this controversy are all before this 

Court. 

271. The declaration is sought by BHS from this Court not to obtain legal advice, but to 

obtain a declaration of its rights relating to the Village’s continued obstruction of the application 

under the guise of the purported discretion afforded to the Village under Section 21-322. 

272. Accordingly, Plaintiff requests that the Court enter a declaration that the Live Local 

Act preempts any requirements the Village is attempting to apply for approval of the Application 

under Section 21-322 which go beyond the requirements imposed by the Live Local Act, including 

specifically the requirement of a proposed development agreement. 
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WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in their favor 

and against Defendant and enter declarations as stated in paragraphs 124, 140, 158, 180, 199, 218, 

236, 254, and 272, and enter all such relief that it deems equitable and just, including but not 

limited to, the award of costs as permitted by Florida law. Plaintiff hereby reserves any and all 

rights it possesses now or in the future to pursue claims, challenges, damages, or other remedies 

provided pursuant to local, or state law.   

Reservation of Rights Under Federal Law 

BHS fully reserves all rights created by federal law to address the impermissible conduct 

set forth herein, and by filing this action does not seek to waive any of these rights.  

Dated: May 24, 2024 Respectfully Submitted, 

SHUBIN LAW GROUP, P.A. 
Counsel for Bal Harbour Shops, LLC 
100 SW 2nd Street, Suite 4020 
Miami, Florida 33131 
Tel.: (305) 381-6060 
Fax: (305) 381-9457 
jshubin@shubinlawgroup.com   
rlincoln@shubinlawgroup.com  
idemello@shubinlawgroup.com 
mgrafton@shubinlawgroup.com  
bmitchel@shubinlawgroup.com 
eservice@shubinlawgroup.com  

By:  /s/ John K. Shubin 
John K. Shubin 
Fla. Bar No. 771899 
Robert K. Lincoln 
Fla. Bar No. 0006122 
Ian E. DeMello 
Fla. Bar No. 105097 
Mark E. Grafton 
Fla. Bar No. 118233 
Benjamin A. Mitchel
Fla. Bar No. 1018918 

mailto:jshubin@shubinlawgroup.com
mailto:rlincoln@shubinlawgroup.com
mailto:idemello@shubinlawgroup.com
mailto:mgrafton@shubinlawgroup.com
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Exhibit “B” 



ORDINANCE NO. 2024-659 

AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA AMENDING CHAPTER 21 
"ZONING," OF THE CODE OF ORDINANCES TO ESTABLISH 
AND AMEND PROCEDURES AND REGULATIONS TO 
IMPLEMENT SECTION 166.04151(7), FLORIDA STATUTES, 
AS CREATED BY CHAPTER 2023-17, LAWS OF FLORIDA 
(THE LIVE LOCAL ACT OF 2023, AS AMENDED) FOR 
DEVELOPMENT OF STATUTORILY AUTHORIZED MIXED­
USE MULTIFAMILY RESIDENTIAL DEVELOPMENT 
INCLUDING AFFORDABLE HOUSING; PROVIDING FOR 
CONFLICTS, SEVERABILITY, INCLUSION IN THE CODE, 
EXPIRATION, AND FOR AN EFFECTIVE DATE. 

WHEREAS, the Bal Harbou r Village (the "Village") Council finds it periodically 

necessary to amend its Code of Ordinances (the "Village Code") in order to update 

regulations and procedures to implement municipal goals and objectives; and 

WHEREAS, Section 166.04151 (7), Florida Statutes, as created by Chapter 2023-17, 

Laws of Florida, known as the Live Local Act of 2023 (the "Live Local Act"}, as amended by 

2024 Senate Bill 328 ("SB 328") (the "Act") in relevant part, requires municipalities to permit 

mixed-use multifamily residential development in areas zoned for commercial use if at 

least 40% of the multifamily residential units are, for a period of at least 30 years, affordable 

as defined in Section 420.0004, Florida Statutes; and 

WHEREAS, the Live Local Act expires on October 1, 2033; and 

WHEREAS, the Village seeks to amend Chapter 21 by defining terms and revising 

regulations and procedures to implement the requirements of the Live Local Act, as it may 

be amended, for the period of time in which it is effective; and 

WHEREAS, the Village has one commercial zoning district, the B Business District, 

in which the Live Local Act applies (no industrial or mixed use zoning districts}, and the B 

Business District does not allow residential use; and 

WHEREAS, Section 166.04151 (7)(f}, Florida Statutes, provides that, if a municipality 

has designated less than 20% of the land area within its jurisdiction for commercial or 

industrial use, it is required to allow multifamily development pursuant to the Act as part 

of a mixed-use development, and the Village finds and determines that less than 20% of 

the Village's land area is designated for commercial use; and 
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WHEREAS, the Act requires that such mixed-use multifamily development ("LLA 

Development") involve a combination of residential and nonresidential components, as 

well as a minimum 40% percentage of residential dwelling units that qualify as affordable 

housing units; and 

WHEREAS, the Act requires that the residential component of LLA Development 

must be a minimum of 65% of the total square footage of the LLA Development; and 

WHEREAS, the Act contains self-executing provisions regarding LLA Development 

that affect the application of the list of permitted uses and the density and height 

regulations applicable to such development in commercial zoning districts, and the Village 

hereby acknowledges and incorporates those mandatory provisions into this Ordinance 

for ease of reference; and 

WHEREAS, rather than rely on administrative interpretation and for ease of 

reference, it is appropriate to amend the B Business District ofthe Village's zoning code in 

Chapter 21 to specifically reference the statutorily permitted uses and statutorily mandated 

regulations and processes for LLA Development; and 

WHEREAS, the Village finds it appropriate and in the public interest that the land 

development regulations applicable to LLA Development be based on those regulations 

applicable to development of residential uses in the OF Oceanfront District, because it is 

the Village's only zoning district that allows more than 45 feet in height; greater height is 

available for development in the B Business District, and the Act's height preemption 

introduces the potential for much greater height for LLA Development than is already 

allowed in the B Business District; and 

WHEREAS, the Planned Development option for development in the OF 

Oceanfront District requires a discretionary rezoning decision of the Village Council, based 

on the negotiation of a site plan and development agreement that establish development 

standards which may vary from the OF Oceanfront District standards, so it is therefore not 

relevant to the application of the Act in the Village; and 

WHEREAS, certain modifications to the OF Oceanfront District standards are 

necessary for them to be applied to LLA Development in the B Business District because 

mixed use development is not allowed in the OF Oceanfront District as of right; and 
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WHEREAS, the addition of LLA Development to an existing B Business 

development is a change that triggers the requirement of the B Business District for a major 

site plan amendment; and 

WHEREAS, the Act provides that LLA Development must be "administratively 

approved" if it satisfies the Village's regulations for multifamily developments, and is 

otherwise consistent with the Village's Comprehensive Plan and Code requirements (aside 

from the use, height and density preemptions of the Act), and the Village requires 

submission of a major site plan amendment pursuant to Section 21-322 of the B Business 

District of the Code in order to determine that these other requirements are satisfied; and 

WHEREAS, the major site plan process requires Village Council approval, but the 

minor site plan process requires an administrative approval by the Village Manager 

considering the review and recommendation of the Village's Architectural Review Board, 

and is therefore the process most similar to the requirements of the Act and most suitable 

for LLA Development; and 

WHEREAS, the purpose of this Ordinance is to provide uniformity, clarity and 

predictability to the Village's implementation of the Act, and the Village therefore 

determines that it is appropriate for all applications for LLA Development to be processed 

in accordance with the regulations herein, regardless of the timing of such application or 

submission, and that any application for LLA Development submitted after the effective 

date of the Act but before the effective date of this Ordinance shall be subject, and 

processed pursuant to this Ordinance; and 

WHEREAS, it is the intention of the Village to comply with the Act by adoption of 

this Ordinance, and provide for affordable housing for Village residents of a quality and 

character respectful of the dignity of Village residents, that is not discriminatory to any 

resident in terms of their access to the amenities and quality of development in which they 

reside; and 

WHEREAS, the Village Council specifically finds and determines that this 

Ordinance is necessary to facilitate the orderly development of affordable multifamily 

housing pursuant to the Act; identify the B Business District as the sole zoning district in 

the Village eligible for LLA Development; confirm that LLA Development must be mixed­

use residential rather than solely residential as provided by the Act; confirm which land 
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development regulations are applicable to LLA Development, while incorporating the 

statutory mandates as to density, height, and use; confirm the minimum dwelling unit 

square footage of the residential component in order to provide reasonable living 

conditions; provide a maximum commercial square footage of 35% to ensure the statutory 

mandate for mixed-use; confirm the maximum Floor Area Ratio for LLA Development and 

how it applies to Parking Structures; and designate the B Business District minor site plan 

process as the administrative approval process for LLA Development, including provisions 

for appeals of administrative decisions; and 

WHEREAS, the Village Council further finds and determines that this Ordinance is 

necessary to respond to the 2024 amendments to the Act, by specifying that the affordable 

residential units within the mixed use residential project must be rental, incorporating the 

statutory preemption of and standards for FAR regulation, addressing the impact of 

adjacent single family zoning on the height preemption, addressing the impact of any 

bonuses or other variations to the statutory height, FAR, and density preemptions, 

identifying that the Village considers reduction of parking requirements for proposed LLA 

Development located within one-quarter mile of a transit stop, and requiring the posting 

of a policy containing procedures and expectations for administrative approval on the 

Village website; and 

WHEREAS, the Village Council further desires to add minimum habitable unit sizes 

of residential units in an LLA Development, as required in Section 21-289 of the OF 

Oceanfront District; and 

WHEREAS, the Village Administration recommended approval of this Ordinance in 

its report for the March 27, 2024 Village Council meeting; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed 

this Ordinance at a duly noticed public hearing in accordance with law on April 9, 2024, 

determined that this Ordinance is consistent with the Village's Comprehensive Plan, and 

recommended approval; and 

WHEREAS, the Village Council conducted a first and second reading of this 

Ordinance at duly noticed public hearings, as required by law, and after having received 

input from and participation by interested members of the public and staff, the Village 
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Council has determined that this Ordinance is consistent with the Village's Comprehensive 

Plan and in the best interest of the public health, safety and welfare. 

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

Section 1. Recitals Adopted. Thatthe above stated recitals are hereby adopted 

and confirmed. 

Section 2. Village Code Amended - Chapter 21. Article Ill. Division 11. That 

Chapter 21 "Zoning," Article Ill "District Regulations," Division 11 "B Business District" of 

the Code of Bal Harbour Village, Florida, is hereby amended to read as follows: 1 

CHAPTER 21. - ZONING 

* * * 

ARTICLE Ill. - DISTRICT REGULATIONS. 

* * * 

DIVISION 11. - B BUSINESS DISTRICT. 

Sec. 21-316. - Permitted uses. 
No Building or land shall be used in the B Business District and no Building shall be 
erected, constructed, reconstructed or structurally altered which is designed, arranged, or 
intended to be used for any purpose, unless otherwise provided for in this chapter, except 
for one or more of the following permittedL er conditional or statutory uses: 
* * * 
(c) Statutory uses: Mixed Use multifamily development pursuant to the Live Local Act of 
2023. Chapter 2023-17. Laws of Florida. as it may be amended. For purposes of this 
section, "Mixed Use" means a combination of residential uses and their amenities with 
nonresidential uses. where the percentage of FAR devoted to nonresidential uses does not 
exceed 35% of the total FAR. The nonresidential uses shall be those uses allowed as 
permitted or conditional uses provided in subsections (a) and (b) above. 

* * * 

1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text 
are shown by strikethrough . Any changes between first and second reading are shown by highlighted 
double underline and elewele slFil<elRF9Y~R font. 
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Section 21-318. Maximum Building Height. 
Except as set forth herein, no Building or Structure in the B Business District shall exceed 
56 feet or three Stories in Height, whichever is less. No Parking Structure shall exceed 56 
feet or five Stories above the surface parking level in Height, whichever is less. Any Parking 
Structure which exceeds 36 feet or three Stories shall require a public hearing in 
accordance with the procedures set forth in Sections 21-51 and 21-52 and the standards 
set forth in Section 21-53(a). Notwithstanding any other limitation herein, for any 
assemblage of contiguous Lots now or hereafter owned by the same owner in the Business 
District which contains five or more contiguous acres, an area not to exceed 42,600 square 
feet thereof may, after a public hearing in accordance with the procedures set forth in 
Sections 21-51 and 21-52 and the standards set forth in Section 21-53(a), contain 
Structures not to exceed 69 feet in Height. Except as provided below, when a parapet wall 
is provided, the vertical distance shall be measured from the highest point of any street 
bounding the property to the highest point of the parapet wall. Parapet walls shall not 
exceed four feet in Height as measured from the highest point of the roof to the highest 
point ofthe parapet wall. Except as otherwise provided herein, a "Story" of a Structure shall 
be considered to be no greater than 19 feet in Height and a "Story" of a Parking Structure 
shall be considered to be no greater than 11 feet six inches in Height. For development 
pursuant to the Live Local Act of 2023. Chapter 2023-17. Laws of Florida. the Village will 
comply with the building height requirements set forth in section 166.04151 (7). F.S   .. as it 
may be amended from time to time. 

Section 21-319. Yards; Setbacks. 

* * * 
(b) Front Yard Setback. 
(1) Front Yard Setback for Commercial Development. The following front Yard Setbacks 
shall be maintained for commercial development of uses permitted in the B Business 
District as permitted or conditional uses: 

a. From Collins/Bal Harbour Boulevard and Harding Avenues: 1. 50 feet for 
Buildings occupied and used forthe sale of merchandise or services at retail. 2. 100 
feet for Parking Structures and all other Structures. 

b. From 96th Street: 7.5 feet for all Buildings, Parking Structures and all other 
Structures. 

c. From Bal Bay Drive: 20 feet for all Buildings, Parking Structures and all other 
Structures. 

d. From Park Drive: 100 feet for all Buildings, Parking Structures and all other 
Structures. 

e. From Bal Cross Drive: 50 feet for all Buildings, Parking Structures and all other 
Structures. 
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(2) Front Yard Setback for Live Local Act Development.To ensure that the appearance and 
scale of all taller buildings are consistent as to appearance and separation from the right 
of way and surrounding uses. the following front Yard Setbacks from the OF Oceanfront 
District shall be maintained for development pursuant to the Live Local Act (which allows 
additional height for mixed use or residential development in the B Business District. based 
on the maximum building height in the OF Oceanfront District): 

a. From Collins Avenue/Bal Harbour Boulevard and Harding Avenues: All buildings 
and structures used for residential or mixed use of 17 stories or less shall be set 
back a minimum of 150 feet from the right of way. Each story above the 17th story 
shall be set back an additional 25 feet from the story below: i.e   .. 18 stories. 175-foot 
setback; 19 stories. 200-foot setback; etc. Buildings may comply by either setting 
back each higher story by the minimum amount or by placing the entire building at 
the maximum setback from the right of way. Parking Structures used for residential 
or mixed use shall be set back a minimum of 100 feet from the right of way. 

b. From 96th St.: 0 feet for all Buildings. Parking Structures. and all other Structures. 

c. From Bal Bav Drive. Park Dr. and Bal Cross Drive: All Buildings and Structures used 
for residential or mixed use shall be set back a minimum of 100 feet from the 
property line of the listed roadways. The following requirements shall apply to such 
Buildings and Structures. including their Parking Structures that are taller than 56 
feet(or69feetas provided in Section 21-318): 

(i) The minimum setback shall be the height of the Building or Structure. 

(ii) Each story above the 10th story shall be set back an additional 25 feet 
from the story below: i.e .. 11 stories. 125-foot setback; 12 stories. 150-foot 
setback; etc. 

(iii) Buildings and Structures may comply by either setting back each higher 
story by the minimum amount or by placing the entire Building or Structure 
at the maximum setback from the property line of the listed roadways. 

(Z.J) Interior, side and rear Yards. There shall be interior, side and rear Yards having a width 
of not less than seven feet six inches on each side of a Building or Structure, including 
Parking Structures. 

(-3-.4) Waterfront Setback. There shall be a waterfront Setback of 40 feet, as measured from 
the outside face of the Seawall. 

* * * 
Sec. 21-321. - Floor Area Ratio, Minimum Habitable Unit Floor Areas. and Density. 
(a) The maximum allowable Floor Area Ratio for the B Business District shall be FAR 0. 70. 

(b) The maximum allowable Floor Area Ratio for the Special Business Improvement Area 
shall be FAR 1.22. 

(c) For development pursuant to the Live Local Act of 2023. Chapter 2023-17. Laws of 
Florida (which allows residential development in the B Business District): 
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1. FAR sl 1all be dete111iii1ed by ti 1e B Busi11ess Dist1 ict 1 egulatio1 is: if state lavv late1 
p1ee111pts ti 1e applicatio11 oft! iis FAR sta11da1 d, FAR shall be as defined in Section 21-280 
for the OF Oceanfront District. and shall comply with the FAR requirements of the OF 
Oceanfront District in Section 21-286, so that only the FAR of Parking Structures under 22 
feet in height shall be exempt from the calculation of maximum FAR; and 

2. Minimum habitable unit floor areas shall be as provided in the OF Oceanfront 
District. as follows: Efficiency dwelling units: 600 square feet One-bedroom dwelling units: 
900 square feet; Two-bedroom dwelling units: 1, 150 square feet; Three-bedroom 
dwelling units: 1.500 square feet; and For each additional bedroom over three. an 
additional 200 square feet of floor area shall be required. Spaces which are convertible to 
additional bedrooms shall be considered as bedrooms for purposes of determining 
minimum habitable unit floor areas.; and 

-2:-3. The Village will comply with the density requirements set forth in section 
166.04151 (7). F.S,, as it may be amended from time to time. by applying the density 
requirements of Section 21-285(1) ofthe OF Oceanfront District. 

Sec. 21-322. - Site plan review. 
(a) Definitions and Applicability. 

(1) For purposes of this section and Section 21-323, the following terms are defined: 

a. Adjacent shall mean contiguous with, or located immediately across any roadway, 
right-of-way or easement from, a development site that is subject to this section. 

b. Development shall mean (1) construction, reconstruction, conversion, structural 
alteration, relocation, enlargement, or demolition of a building or structure; or (2) 
any change in the use or intensity of use of any building, structure or use of land. 
When appropriate to the context, development refers to the act of development or 
to the result of development. 

c. Development Site shall mean a lot, tract or parcel of land, or combination of lots, 
tracts or parcels of land, which has been developed or is proposed to be developed 
as a unified project. 

d. Municipal Building shall mean a Building, Structure or other improvement owned 
by the Village. 

e. Exterior Facing shall mean work subject to this section or Section 21-323 which 
faces a property which is not owned by the applicant, or is not located in the B 
Business District. 

f. Interior shall mean work subject to this section or Section 21-323 which is not 
Exterior Facing. 

(2) Site plan review and approval as hereinafter provided shall be required prior to 
issuance of a building permit for any new Development, modification, or redevelopment, 
including an amendment to a previously approved site plan, that would result in one or 
more of the following: 
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a. A horizontal shift of the exterior-facing boundaries of the existing building 
footprint of any Structure which results in an increase in Floor Area Ratio or lot 
coverage; 

b. An increase in the height of any existing Structure; 

c. Alterations to existing physical features affecting traffic circulation or access 
patterns between the site and any right-of-way; or 

d. A change in use of a Structure, or any part thereof, to a Conditional Use or 
Statutory Use as listed in Section 21-316. 

e. A reduction or relocation of more than ten percent of the parking spaces existing 
on a-Development Site. 

* * 
(4) A site plan application for LLA Development shall be presumed to be a major site plan. 
Any_ site plan application shall be presumed to be a major site plan unless the applicant 
demonstrates to the satisfaction of the Village Manager or designee that the proposed 
Development and/or Conditional Use will not significantly alter existing impacts to 
Adjacent premises or significantly increase the burden on existing infrastructure or public 
services, in which case it shall be reviewed as a minor site plan. In evaluating such impacts, 
the Village Manager or designee shall consider, as appropriate for the circumstances of 
the application: 

a. The extent to which the Development would create or alleviate environmental 
problems such as air or water pollution or noise; 

b. The amount of pedestrian or vehicular traffic likely to be generated; 

c. The number of persons, including employees, likely to be present; 

d. The size of the Development; 

e. The likelihood that additional or subsidiary Development will be generated; and 

f. The extent to which the Development would create an additional demand for, or 
additional use of, energy, water, sewer capacity, road infrastructure, and other 
public services. 

(b) Application. The application shall be in a form prescribed by the Village Manager or 
designee, and shall be accompanied by a current survey, detailed site plan, a description 
of the intended use, a conceptual building plan and elevations, preliminary engineering 
plans, proposed preliminary design guidelines, exterior lighting plan, and a landscaping 
plan, as applicable, and in no event shall require disclosure of the name of the prospective 
tenant. The application shall be reviewed by the Village Manager or designeeto determine 
whether the application involves a minor or major site plan, and whether any additional 
supporting documentation is required for review. A minor site plan application shall be 
accompanied by a nonrefundable fee of $+,92.500.00. A major site plan application shall 
be accompanied by a nonrefundable application fee of $3;5..Q.00.00. The Village shall 
maintain a record of all costs of review of a major site plan application including, but not 
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limited to, fees of Village staff and consultants and out of pocket costs. Prior to scheduling 
a major site plan application for a public hearing, the applicant shall pay the Village for all 
actual costs over $3;5,000.00. The application fee does not include the costs of advertising 
and public notice; all such advertising and public notice costs shall be borne by the 
applicant. 

(c) Review of Minor Site Plan Applications. 

(1) Procedure. A minor site plan application shall be evaluated by the Village Manager or 
designee, for compliance with the criteria described in sub-paragraph (f) of this section. If 
the Village Manager or designee determines that more information is warranted, 
additional materials that are reasonably related to the application may be requested from 
the applicant. The Architectural Review Board shall review the application in accordance 
with sub-paragraph (d) below, and the Board's comments and recommendation, if any, 
shall be provided to the Village Manager or designee. The Village Manager or designee 
shall review the application, and the comments and recommendations of the Architectural 
Review Board, if any, and shall render a final written decision on the application within 21 
days of the Architectural Review Board meeting on the application. At least seven days 
prior to the Village Manager or designee rendering a final decision, posted notice 
regarding the application shall be provided on the property and at a conspicuous location 
at Village Hall. The posted notices shall provide that any interested person may contact the 
Village Clerk and request a written notice ofthe final decision on the application. In issuing 
the final decision, the Village Manager or designee may attach conditions including, but 
not limited to, requirements for screening or buffering, landscaping, limitations on 
manner, scope, and extent of operation(s), changes in proposed construction, location or 
design of Buildings, and relocation of proposed open space or alteration of use of such 
space. The final written decision of the Village Manager or designee shall be mailed to the 
applicant and to any interested parties who have requested written notice of the decision, 
along with instructions on the process for an appeal. 

(2) Expiration. Failure to obtain a master building permit within 12 months from the 
approval of a minor site plan shall render the site plan approval void. 

(3)Appeal. If the applicant, or any other substantially affected party, disagrees with the final 
decision of the Village Manager or designee, the decision may be appealed by filing a 
written request with the Clerk accompanied by a $1...500.00 appeal fee within 15 days of 
the date of issuance of the final decision. In the event of such appeal, the Village Council 
shall review the minor site plan application on a regularly scheduled agenda and shall have 
the power to approve, reverse or modify the decision of the Village Manager or designee. 
At its discretion, the Council may assess any portion of the costs associated with the appeal 
against the losing party to the appeal, or may order the appeal fee refunded to the 
appellant. 

(d) Advisory Review of Site Plan Applications by the Architectural Review Board. The 
Architectural Review Board shall review each major and minor site plan application. 

(1) Criteria for ARB Review. The Board shall evaluate the application under the following 
review criteria, and the design and aesthetic appearance of the site and Buildings. 
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Definitions of capitalized terms shall be as defined in this Chapter and Section 5.5-2 of the 
Code. 

a. The Exterior Building Components and External Architectural Features shall have 
Attractive and cohesive Architectural Character. 

b. The orientation, appearance and design of External Architectural Features of new 
and existing Buildings and Structures, and/or additions or modifications to existing 
Buildings and Structures, shall indicate sensitivity to and shall be compatible with 
the Streetscape and Adjacent Buildings and Structures, enhance the appearance of 
surrounding properties, and create or maintain important view corridor(s). 

c. Landscaping and paving materials shall ensure a cohesive relationship with and 
enhancement of the overall site plan design. 

d. Buffering materials shall ensure that headlights of vehicles, noise, and light from 
Structures are adequately shielded from public view, Adjacent properties and 
pedestrian areas. 

e. Colors shall be subtle and harmonious with the Landscaping and nearby 
Buildings and Structures. Bright or brilliant colors shall be used for accent only. 

f. All rooftops of buildings with flat roof decks, including parking garage roof decks, 
shall be designed to minimize negative appearances by screening Mechanical 
Equipment and Utility Hardware, and by minimizing the ponding of stormwater 
through use of drains and scuppers. Rooftops shall be designed to allow for the 
continued maintenance of the roof surface in an attractive manner in accordance 
with Section 21-324. 

g. Mechanical Equipment and Utility Hardware on roofs, ground or buildings shall 
be screened from public view with materials harmonious with the building, or shall 
be located so as not to be visible from streets, Waterways, service alleys, and 
adjoining properties. Screening shall be of such material and color so that it 
matches or blends with the existing roof or portion above the top floor where it is 
installed . This provision shall not be interpreted to require screening of Mechanical 
Equipment and Utility Hardware from adjoining buildings that may exceed the 
height of the rooftop upon which the Mechanical Equipment or Utility Hardware is 
installed. In this instance, only screening to the maximum height of the equipment 
or hardware is required. 

h. The choice of materials and their usage shall be conducive to regular 
maintenance and durability in accordance with Section 21-324. 

(2) Conditions. The Board may recommend to the Village Manager or designee specific 
conditions to address potential incompatibility, to better address the applicable criteria, 
or other impacts to surrounding properties. 

(3) Additional Reviews. The initial review by the Board is mandatory for each site plan 
application proposed. All subsequent reviews by the Board, should they be requested, are 
at the option of the applicant. 
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(4) Response to ARB Review. If the Board does not recommend approval of the site plan 
and the applicant elects not to pursue further review by the Board, the Board's position on 
the site plan and any comments discussed atthe meeting shall be included within the staff 
report to the Village Manager (for an application for minor site plan approval) or the Village 
Council (for an application for major site plan approval), as applicable. 

(e) Staff Review of Site Plan Applications. The Village Manager or designee shall review the 
application when complete and shall prepare a staff report to the Village Council (for an 
application for major site plan approval), or to the Architectural Review Board (for an 
application for minor site plan approval), as applicable, including (without limitation) an 
assessment of whether the review criteria of Section 21-322(d)( 1) are met. The staff report 
shall include a recommendation for approval, approval with conditions, or denial of the 
site plan. 

(f) Village Council Determination of Major Site Plan Applications. The Village Council shall 
consider the major site plan application at a public hearing that is noticed in the manner 
set forth in Section 21-52. The Village Council may approve, approve with conditions, defer 
or deny the application. In rendering its decision, the Village Council shall consider the 
Village Manager or designee's recommendation. Approval of the proposed application 
and intended use shall require a finding that the major site plan and intended use(s): 

(1) Are designed and scaled to be compatible with and avoid depreciation of Adjacent 
properties and to minimize adverse impacts to Adjacent Development and the 
surrounding neighborhood by virtue of the proposal's nature, location, design, Building 
mass, intensity of use, or mitigation measures; and 

(2) Will not create excessive noise, traffic, illumination or other adverse impacts; and 

(3) Provide for safe, efficient, convenient and harmonious groupings of Structures, uses 
and facilities and for appropriate relationship of space inside and outside of Buildings to 
intended uses and to structural and architectural features within the site; and 

(4) Uphold the basic intent and purpose of zoning and other land use regulations, 
observing the spirit of the regulations and assuring public safety and welfare, without 
tending to create a fire or other equally or more dangerous hazard or provoke the 
excessive overcrowding or concentration of people or population. 

In connection with the approval of the application, the Village Council may impose 
reasonable limitations on the permissible uses, and conditions for Development and 
operation to ensure the compatibility of the uses with Adjacent Development(s) and the 
surrounding neighborhood and the mitigation of any adverse impacts from the proposed 
Development. Such mitigation may include, without limitation, screening or buffering, 
landscaping, limitations on manner, scope, and extent of operation(s), changes in 
proposed construction, location or design of Buildings, relocation of proposed open 
space or alteration of use of such space, changes in traffic circulation or signalization, and 
any other matter reasonably calculated to address potential impacts to Adjacent 
Development and the surrounding neighborhood. 

(g) Extensions of Major Site Plan Approvals. Failure to obtain a building permit within 18 
months of the Village Council's approval of the application shall renderthe major site plan 
void, unless after good cause shown, an extension to this timeframe has been granted by 
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the Village Council. The major site plan extension shall be advertised and noticed in the 
same manner as a major site plan application. The Village Council shall consider the Village 
Manager or designee's recommendation on the major site plan extension and render its 
decision after a public hearing. 

(h) Development Agreement. As a condition of a major site plan application, a 
Development Agreement, or amendment to an existing Development Agreement, may be 
required in order to mitigate the impacts that the proposed Development will have on the 
Village. The Development Agreement shall provide for one or more of the following, as 
appropriate for the circumstances of the application: (1) the applicant's dedication of 
property and/or construction of facilities to mitigate its impacts upon the Village; (2) any 
deed restrictions, covenants, and bonded commitments that are necessary and acceptable 
to the Village to ensure timely completion of the Development according to the approved 
major site plan; (3) any new or continuing operational obligations and maintenance of 
areas, functions and facilities which are not proposed to be provided, operated or 
maintained at public expense; and (4) any other matter determined by the Village to be 
appropriate to mitigate impacts of Development. Unless otherwise specifically agreed to 
in the Development Agreement and otherwise approved by variance in the manner 
provided for in this Chapter 21, construction of all Structures shall comply with all 
provisions within the Village Code of Ordinances. If approved, the Development 
Agreement shall be recorded at the applicant's expense in the Miami-Dade County public 
records. 

(i) Administrative Review and Design Criteria of Live Local Act Development. 

(1) Definitions. For purposes of this subsection (i). the following terms are defined: 

a. The Live Local Act or the Act means the Live Local Act of 2023. Chapter 2023-17. 
Laws of Florida. as it may be amended. 

b. LLA Development means mixed use multifamily development pursuant to the 
Act. All components of the LLA Development shall be located on the same parcel 
or on one unified parcel. 

(2) Intent. The Act requires thatthe Village allow LLA Development in the B Business District 
even though this district does not permit residential use. The Act further requires that the 
Village allow height. density. floor area ratio. and use inconsistent with the otherwise 
applicable requirements ofthe Code. LLA Development shall comply with all requirements 
of the Code for such development unless otherwise specified for LLA Development in the 
B Business District. The Village Manager shall review and approve a major site plan or 
major site plan amendment for LLA Development. if: 

a. no further action by the Village is required (e.g .. no variance. conditional use or 
other approval is required): and 

b. the proposed development satisfies the land development regulations for multi­
family developments in areas zoned for such use and is otherwise consistent with 
the comprehensive plan. with the exception of provisions establishing allowable 
d ensities. height. floor area ratio. and land use. in the manner further specified 
herein. 
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(3) Review Process. The review process shall assure that LLA Development satisfies all 
requirements of the Act. as well as the Village Comprehensive Plan and Code provisions 
that are not preempted by the Act for a major site plan. and all other applicable laws. LLA 
Development shall follow the minor site plan process. with review by the Administration of 
whether the LLA Development satisfies all requirements of law. including (without 
limitation) the review criteria of Section 21-322(d)(1) and other requirements for major site 
plan approval. a recommendation by the ARB. and administrative approval by the Village 
Manager rather than approval by the Village Council. The Village Manager shall 
promulgate a policy containing procedures and expectations for administrative approval. 
and shall maintain it on the Village website. 

(4) Densitv and height. 

a. The maximum density of a residential component of an LLA Development is the 
highest currently allowed density on any land in the Village where residential 
development is allowed (55 dus/acre). or as otherwise provided by statute. 

b. The maximum height of a residential component of an LLA Development shall be 
the highest currently allowed for a commercial or residential development within 
the Village and within 1 mile of the proposed development, or 3 stories. whichever 
is higher. 

c. When determining "highest currently allowed density" or "highest currently 
allowed height." the following shall not be considered: 

(i) an LLA Development; 

(ii) a development that is not in compliance with the current zoning code 
(such as non-conforming structures); and 

(iii) a development with increased height or increased density. if any. allowed 
as a bonus or incentive. or as a variance. 

-
.d,_ Any LLA development eligible for additional height, FAR. or density bonuses is 

permitted to utilize them. 

(5) Standards for LLA Development Residential Components. LLA Development shall meet 
all requirements for major site plan a12proval. As LLA Development is the only ty12e of 
development in the B Business District allowed to include residential uses in a mixed use 
project, the following additional standards are provided to assure that such residential 
development is equitable. is consistent with the quality of Village development. and avoids 
discrimination against any Village resident. 

a. Required residential and non-residential uses. 
(i) Residential uses. At least 65 percent of the total square footage of an LLA 

Development shall be used for residential purposes. Lobby. service areas. and 
amenity areas exclusively serving the residential uses of the LLA Development shall 
not be considered residential square footage. Common/shared ground floor lobby. 
service areas. and amenity areas shall be proportionately allocated to the residential 
and non-residential square footage requirements. 
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(ii) Non-residential uses. A maximum 35 percent ofthe total square footage 
of the LLA Development shall be devoted to main or principal (and not accesso ry) 
nonresidential uses. Retail or restaurant uses shall be located on the first 75 feet of 
the ground floor of any Building ofthe LLA Development facing Collins Avenue/Bal 
Harbour Boulevard and Harding Avenues or 96th Street. 

b. Equivalencv of affordable dwelling units. 

(i) No segregation of units. Affordable dwelling units and market rate units 
within an LLA Development shall be located with in the same Building or shall be 
proportionately distributed between multiple Buildings. if multiple Buildings are 
proposed. In no event shall an LLA Development Building's residential component 
consist entirely of market rate units. 

(ii) Eq ual access to amenities. All common areas and amenities within an LLA 
Development shall be equally accessible and available to all residents (both 
affordable and market rate units ). 

(iii) Equal access to units. Access to the required affordable dwelling units in 
an LLA Development shall be provided through the same p rincipal entrance(s) and 
with the same elevators/stairwells utilized by market rate dwelling units in the 
development. For townhouse-style affordable dwelling units. each unit shall have 
its own entrance. 

(iv) Equal access to parking. Parking for affordable dwelling units shall be 
p rovided in the same manner. w ith the same level of convenience and proximity as 
parking for market rate units. 

(v) Equal q uality of construction and common areas. The desig n and 
construct ion of the affordable dwelling units and associated common areas shall be 
of the same quality as the design and construction of the market rate units and 
associated common areas. 

(vi) Equal provision of a range of unit tvpes. The number of each type of 
affordable dwellin g unit provided in an LLA Develop ment shall be app roximately 
p ro p ortional to the number of each type of market rate unit in the LLA 
Development. with type determined by the number of bedrooms. For purposes of 
this subparag raph . "a p proximately p roportional" shall mean that the percentag e of 
each type of unit among the affordable dwelling units shall be within 5 percentag e 
points of the percentage of each type of unit among the market rate dwelling units 
(e.g. if 25 percent of the market rate units are two-bedroom units. then between 20 
p ercent and 30 p ercent of the affordable units shall also be two-b e droom units. etc   .. 
maintaining an approximate ly p ro portional distribution of affordable and market 
rate units and unit typ es within the LLA Develo p ment). If the 5 p ercent calcu lation 
results in less than a full unit. then the amount shall be rounded up and 
"a pp roximately p ro portiona l" shall mean a difference of one unit. 

d:-c. Affordability commitment. Pursuant t o the Act. at least 40 p ercent of the 
res ide nt ia l u n its wit hin a pro p o se d LLA Deve lo p m e nt shall be renta l units a nd sh all 
be "affordable" as defined in Section 420.0004. Florida Statutes . and shall rema in 
affordable for a p eriod of at least 30 years. This req uirement shall be incorporated 
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as a condition of any administrative approval of an LLA Development. Furthermore. 
as a prerequisite to the issuance of a building permit the Owner shall execute and 
deliver to the Village for recordation in the public records . on a form approved by 
the Village Attorney . a deed restriction in favor of the Village ensuring compliance 
with . and enforcement of. this affordability requirement. Additionally. the property 
owner shall provide to the Village . each year on January 15. copies of all leases then 
in effect for the affordable units . together with such other documentation necessa ry 
to demonstrate that such leases meet the affordability criteria as set forth in Section 
420.0004. Florida Statutes. and confirm that the occupants of the affordable units 
meet the requirements of the income standards. The Villag e has the right to audit 
the evidence of compliance with Section 420.0004. Florida Statutes. at an y time if 
warranted. 

e:-d. Tower articulation. To avoid large unbroken "boxy" massing appearances of 
taller Buildings and Parking Structures. the Village adopts the following required 
design criteria. 

* 

(i) Length of Building or Parking Structure. For Buildings or Parking 
Structures over 56 feet in height. the maximum overall length of any 
single Building or Parking Structure in a linear shape . with no breaks or 
angles greater than 15 degrees . shall not exceed 200 feet. as further 
regulated by the requirements provided below. 

(ii) Breezeways. For purposes of this section . a "breezeway" is an open 
area that divides two buildings or structures. or parts of buildings or 
structures. that may be crossed by a path or bridge. A Building or Parking 
Structure may exceed 120 feet in length if breezeways divide such 
Building or Parking Structure. into parts not exceeding 120 feet in length. 
Such breezeways shall have a minimum unobstructed width of at least 20 
feet for their entire length. Components of a Building(s) or Parking 
Structure(s) may be connected through bridges. which may have covers. 
The top floor bridge may be covered by the roof of the overall Building 
or Parking Structure. 

(iii) Distance Between Buildings/Parking Structures. The minimum 
distance. unobstructed. between Buildings and Parking Structures on a 
lot. plot or parcel of land shall be 20 feet. 

(iv) Alternative Design. Notwithstanding the above. the Village may 
modify the application of this tower articulation requirement in instances 
where enhanced architectural articulation and detailing is provided on 
the Building or Parking Structure fac;ade(s) to break the massing of the 
Building or Parking Structure. 

* 
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Section 3. Village Code Amended - Chapter 21, Article V. That Chapter 21 
"Zoning," Article V "Off-Street Parking" of the Code of Bal Harbour Village, Florida, is 
hereby amended to read as follows: 

CHAPTER 21. - ZONING 

* * * 

ARTICLE V. - OFF-STREET PARKING. 

* * * 
Sec. 21-381. - Generally. 
(a) Except as otherwise provided in this chapter, when any Building or Structure is erected 
or structurally altered, off-street parking spaces shall be provided in accordance with the 
regulations set out in this article. 
(b) In the Ocean Front (OF) District, 100 percent of required parking spaces shall be 
contained in a fully enclosed Parking Structure. 
(c) In all other zoning districts, off-street parking spaces may be located in surface parking 
facilities open to the sky, or within enclosed parking garages. 
(d) For development pursuant to the Live Local Act in the B Business District. 100% of 
required parking spaces for residential uses shall be fully enclosed. designated for 
residential use only. and integrated into the Building containing the residential units 
served by that parking . Parking spaces serving any nonresidential uses in the Building 
open to the public shall be in accordance with the requirements of the B Business District. 
The Village Manager may. after consideration of the LLA Development application. 
reduce parking requirements forthe proposed development ifthe development is located 
within one-quarter mile of and accessible to a transit stop. 

Sec. 21-382. - Interpretation of requirements. 
(a) Alterations and change in use. Whenever a Building, Structure or use is enlarged by the 
addition of floor area, number of units, employees, seating capacity or otherwise, which 
creates a requirement for increased off-street parking spaces, such spaces shall be 
provided on the basis of the enlargement or change. 
(b) Change in use. When the use of any Structure or premises is changed, in total or part, 
to a different use, parking spaces shall be provided on the basis of the change in use. 
(c) Mixed uses. In the case of mixed uses within a Building or Structure, the parking spaces 
required shall equal the sum ofthe requirements of the various uses computed separately, 
unless otherwise approved by the Village Council, based on a traffic study, or parking study 
or both submitted by the applicant meeting the technical specifications required by the 
Village Manager. For development pursuant to the Live Local Act in the B Business District. 
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the Village Manager shall require the same studies and may approve any parking variations 
based on the internalization of uses or sharing of parking based on his reasonable 
determination of whether the study findings are professionally acceptable. 

* * * 
(m) Tandem parking. Tandem parking is a parking layout in which one or more automobiles 
must be moved in order to retrieve another automobile. Where tandem parking is 
employed, full-time parking attendants are required, and no self-parking shall be 
permitted, and tandem parking must not be more than two stalls in depth. The restrictions 
of this paragraph, requiring parking attendants and prohibiting self-parking, shall not 
apply if the tandem parking spaces which restrict access to one another are assigned to 
the same occupancy or dwelling unit, in accordance with a restrictive covenant filed in the 
official records of Miami-Dade County, Florida, and approved as to legal form and 
sufficiency by the Village Attorney. Where tandem parking is employed in a Special 
Business Improvement District, spaces shall not be limited to a two-stall depth but shall 
meet all other requirements for the Special Business Improvement Area. However. if 
residential uses are p rovided pursuantto the Live Local Act. tandem stalls shall not be used 
for the parking constructed to serve the residential components since tandem parking is 
not allowed for any residential uses. 

* * * 
(q) Special Business Improvement Area. These prov1s1ons shall supersede any other 
provisions in this section which may be in conflict, except as provided for herein. 
(1) Number of spaces. 

a. Permanent Parking Ratio. 2.1 permanent parking spaces for each 1,000 square 
feet of 90 percent of gross floor area. For residential development proposed under the 
Live Local Act. the off-street parking requirements for Multiple-Family residential uses in 
Section 21-384(2) of the OF Oceanfront District shall apply to the parking constructed to 
serve the residential components. The flex parking ratio and the potential reductions in 
parking ratios in b. and c. below shall not apply to such residential development. but will 
apply to the nonresidential uses. 

b. Flex Parking Ratio. Recognizing the seasonal nature of population, tourism, 
business activity and parking demand in the Village of Bal Harbour, parking plans whereby 
spaces designed and normally used for self-parking may be converted to valet parking 
layout and operations to increase the parking ratio to 2.9 parking spaces for each 1,000 
square feet of 90 percent of the gross floor area and higher. The capacity of the parking 
facility in the valet parking layout shall be used in determining the adequacy of the parking 
supply. The valet layout need not be striped or have bumper guards or wheel stops. In the 
event the property owner intends to utilize flex parking for more than six continuous 
months, the property owner shall provide written notice to the Village Manager of the 
scope of its intended use. 

c. Reductions in Permanent and Flex Parking Ratios. The permanent parking ratio 
may be reduced below 2.1 but no lower than 1.8 permanent parking spaces, and the flex 
parking ratio may be reduced below 2.9 but no lower than 2.3 flex parking spaces, upon 
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presentation of a professionally acceptable parking report by a parking expert 
demonstrating that over the immediate prior twenty-four consecutive months, parking 
utilization in the facility remained below the proposed reductions in the permanent and 
flex parking ratios 85 percent of the time. The analysis of the permanent parking ratio shall 
exclude peak season (peak season is defined as November 1 to April 1, excluding the week 
of Thanksgiving, December 16 to January 2, and the week of Art Basel). 

* * * 

(6) Minimum dimensions. Parking layouts shall conform to the minimum requirements of 
this section. For any residential development proposed under the Live Local Act. the 
minimum parking lot design criteria listed in Section 21-385(a)-(p) for Multiple-Family 
residential uses shall apply to the parking constructed to serve the residential components. 

* * * 

(8) Mechanical Parking: Mechanical parking, including mechanical lifts and stackers, shall 
be permitted and shall count towards permanent or flex parking ratios. Mechanical parking 
may not be placed in surface parking lots located along Collins Avenue or 96th Street. 
Mechanical parking structures shall not be interpreted to be structures as defined by this 
Chapter, and shall be subject to the screening requirements of Section 21-386. For any 
residential development proposed under the Live Local Act. mechanical parking facilities 
are prohibited for the parking constructed to serve the residential components to assist in 
reduced construction costs. living costs. and safety concerns for those residents. 

* * * 

Section 4. Severability. That the provisions of this Ordinance are declared to 

be severable and if any section, sentence, clause or phrase of this Ordinance shall for any 

reason be held to be invalid or unconstitutional, such decision shall not affect the validity 

ofthe remaining sections, sentences, clauses, and phrases ofthis Ordinance but they shall 

remain in effect, it being the legislative intent that this Ordinance shall stand 

notwithstanding the invalidity of any part. 

Section 5. Inclusion in the Code. That it is the intention of the Village Council, 

and it is hereby ordained that this Ordinance shall become and be made a part of the Bal 

Harbour Village Code; that the sections of this Ordinance may be renumbered or 

relettered to accomplish such intention; and that the word "Ordinance" shall be changed 
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to "Section" or other appropriate word. 

Section 6. Conflict. That all Sections or parts of Sections of the Code of 

Ordinances, all ordinances or parts of ordinances, and all resolutions, or parts of 

resolutions, in conflict with this Ordinance are repealed to the extent of such conflict. 

Section 7. Effective Date. That this Ordinance shall become effective upon 

adoption on second reading. This Ordinance shall apply only to building permits for which 

a process number is issued after the effective date of this Ordinance. 

PASSED AND ADOPTED on first reading this 27th day of March, 2024. 

PASSED AND ADOPTED on second reading this 9th day of April, 2024. 

ATIEST: 

Dwight S. Dani , 

H ~LSUFFICIENCY: 

Village Attorney 
Weiss Serota Helfman Cole & Bierman, P.L. 
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ORDINANCE NO. 2024-658 

AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA AMENDING CHAPTER 21 
"ZONING," ARTICLE Ill "DISTRICT REGULATIONS," 
DIVISION 10 "OF OCEAN FRONT DISTRICT" OF THE CODE 
OF ORDINANCES; PROVIDING FOR CONFLICTS, 
SEVERABILITY, INCLUSION IN THE CODE, AND FOR AN 
EFFECTIVE DATE. 

WHEREAS, the Bal Harbour Village (the "Village") Council finds it periodically 

necessary to amend its Code of Ordinances (the "Village Code") in order to update 

regulations and procedures to implement municipal goals and objectives; and 

WHEREAS, the Village seeks to amend Chapter 21 regulations related to 

development in the OF Oceanfront District of the Village; and 

WHEREAS, the Village Administration recommended approval of this Ordinance in 

its report for the February 20, 2024 Village Council meeting; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed 

this Ordinance at a duly noticed public hearing in accordance with law on March 5, 2024, 

determined that this Ordinance is consistent with the Village's Comprehensive Plan, and 

recommended approval; and 

WHEREAS, the Village Council conducted a first and second reading of this 

Ordinance at duly noticed public hearings, as required by law, and after having received 

input from and participation by interested members of the public and staff, the Village 

Council has determined that this Ordinance is consistent with the Village's Comprehensive 

Plan and in the best interest of the public health, safety and welfare. 

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

Section 1. Recitals Adopted. Thatthe above stated recitals are hereby adopted 

and confirmed. 

Section 2. Village Code Amended - Chapter 21. That Chapter 21 "Zoning," 

Article Ill "District Regulations," Division 10 "OF Oceanfront District" of the Code of Bal 
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Harbour Village, Florida, is hereby amended to read as follows: 1 

CHAPTER 21. - ZONING 

* * * 

ARTICLE Ill. - DISTRICT REGULATIONS. 

* * * 

DIVISION 10. • OF OCEAN FRONT DISTRICT. 

* * * 

Sec. 21-280. - Definitions. 
The definitions in Section 21-1 apply to all of chapter 21. For purposes of this division, the 
following terms are defined: 

"Floor Area Ratio (FAR)" means the Gross Floor Area, not including Parking Structures 11..R 
to 22 feet in height per Section 21-288(4), on a Lot or Project Site, divided by the area of 
the Lot or Project Site. (For example, a Building containing 20,000 square feet of floor area 
on a Lot or Project Site of 10,000 square feet. with a Parking Structure that is 22 feet in 
height. has a Floor Area Ratio of 2.0). 

* * * 

Sec. 21-286. - Maximum Floor Area Ratio. 
The Floor Area Ratio in the OF Ocean Front District shall not exceed -2:-8 1.3 to one, 
exclusive of floor area within enclosed Parking Structures devoted entirely to off-street 
parking and those floor areas listed in section 21-1 that are excluded in the definition of 
Floor Area Ratio. The Floor Area Ratio calculation in the OF Ocean Front district may 
include the area of the Project Site located east of the platted Lot and west of the erosion 
control line. 

OF development may achieve additional bonus FAR if it complies with additional 
incentives for development to be compatible with adjacent development(s) and the 
surrounding neighborhood. and to mitigate any adverse impacts from the proposed 
development. The OF Development may qualify for one or both of the incentives. but in 
no event shall the maximum FAR exceed 2.8: 

1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text 
are shown by strikethrol:lgh. Any changes between first and second reading are shown by highlighted 
double underline and 9el!l91e etril<etloirew~lml font. 
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(a) A bonus of 0.50 FAR applies if nonresidential uses. excluding amenities exclusively for 
the use of the residents of the OF development. are limited to a maximum of 20% of the 
FAR of the OF Development. 

(b) A bonus of 1.0 FAR applies if all Buildings are at the maximum front setback provided 
by Section 21-291 (1 ). 

* * * 
Sec. 21-299. - PD Planned Development District. 
(a) Applicability. Owners of properties located within the OF Ocean Front District which 
contain five. four or more contiguous acres may apply to the Village Council to approve a 
rezoning to a PD Planned Development district applicable to their properties, in 
accordance with the following provisions and in the discretion of the Village Council. 

* * * 
(f) Maximum Density and FAR. 

(1) Densitv: The maximum densities applicable to the OF Ocean Front District, at section 
21-285, are also applicable to a PD Planned Development District. Where an application 
for site plan in a PD Planned Development District includes multiple Lots or phases, and 
any one or more of those Lots or phases contains legal non-conforming use as to Density, 
the existence of such legal non-conforming use shall not reduce the number of units per 
acre permitted in this section for any other Lot or phase. However, Density may be 
transferred within PD phases, provided that a final PD site plan for a particular phase shall 
not be approved unless: 

f4-} £:.The cumulative Density of the final PD phase site plan to be approved and all 
prior approved final PD phase site plans does not exceed the Density of the OF Ocean 
Front District; or 

tz1 b. The Density of future phase site plans is restricted such that the total Density of 
the final PD site plan to be approved, all prior approved PD phase site plans, and all future 
PD phase site plans do not exceed the Density requirements of the OF Ocean Front 
District. 

(2) FAR. The maximum FAR of PD development shall be as approved by the PD zoning and 
development agreement. and all PD site plans shall not exceed the FAR approved by those 
documents. 

* * * 

Section 3. Severability. That the provisions of this Ordinance are declared to 

be severable and if any section, sentence, clause or phrase of this Ordinance shall for any 

reason be held to be invalid or unconstitutional, such decision shall not affect the validity 

of the remaining sections, sentences, clauses, and phrases of this Ordinance butthey shall 
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remain in effect, it being the legislative intent that this Ordinance shall stand 

notwithstanding the invalidity of any part. 

Section 4. Inclusion in the Code. That it is the intention of the Village Council, 

and it is hereby ordained that this Ordinance shall become and be made a part of the Bal 

Harbour Village Code; that the sections of this Ordinance may be renumbered or 

relettered to accomplish such intention; and that the word "Ordinance" shall be changed 

to "Section" or other appropriate word. 

Section 5. Conflict. That all Sections or parts of Sections of the Code of 

Ordinances, all ordinances or parts of ordinances, and all resolutions, or parts of 

resolutions, in conflict with this Ordinance are repealed to the extent of such conflict. 

Section 6. Effective Date. That this Ordinance shall become effective upon 

adoption on second reading. This Ordinance shall apply only to building permits for which 

a process number is issued after the effective date of this Ordinance. 

PASSED AND ADOPTED on first reading this 20th day of February, 2024. 

PASSED AND ADOPTED on second reading this 5th day of March, 2024. 

' l r . . ,, ~ 
(., . ,-·"",. '· ·,._ 

- ·• I'  ' ;· r ~. 
r J •• l • l .r ' .... . 

ATTEST: ~ _' ·.: 

DwightS.~ ~~  · 
A.~ R~ VE~ S TO FORM AND LEGAL SUFFICIENCY : 

''tu]l VL-----
Village Attorney 
Weiss Serota Helfman Cole & Bierman P.L. 
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ORDINANCE NO. 2024-657 

AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA AMENDING CHAPTER 21 
"ZONING," ARTICLE I "IN GENERAL," ARTICLE II 
"ADMINISTRATION," AND ARTICLE V "OFF-STREET 
PARKING FACILITIES" OF THE CODE OF ORDINANCES; 
PROVIDING FOR CONFLICTS, SEVERABILITY, INCLUSION 
IN THE CODE, AND FOR AN EFFECTIVE DATE. 

WHEREAS, the Bal Harbour Village (the "Village") Council finds it periodically 

necessary to amend its Code of Ordinances (the "Village Code") in order to update 

regulations and procedures to implement municipal goals and objectives; and 

WHEREAS, the Village seeks to amend Chapter 21 by defining terms, by providing 

for application requirements, and by regulating parking standards for residential 

development in the Village; and 

WHEREAS, the Village Administration recommended approval ofthis Ordinance in 

its report for the February 20, 2024 Village Council meeting; and 

WHEREAS, the Village Council, sitting as the Local Planning Agency, has reviewed 

this Ordinance at a duly noticed public hearing in accordance with law on March 5, 2024, 

determined that this Ordinance is consistent with the Village's Comprehensive Plan, and 

recommended approval; and 

WHEREAS, the Village Council conducted a first and second reading of this 

Ordinance at duly noticed public hearings, as required by law, and after having received 

input from and participation by interested members of the public and staff, the Village 

Council has determined that this Ordinance is consistent with the Village's Comprehensive 

Plan and in the best interest of the public health, safety and welfare. 

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF BAL 
HARBOUR VILLAGE, FLORIDA, AS FOLLOWS: 

Section 1. Recitals Adopted. That the above stated recitals are hereby adopted 

and confirmed. 

Section 2. Village Code Amended - Chapter 21, Article I. That Chapter 21 

"Zoning," Articl e I "In General" of the Code of Bal Harbour Village, Florida, is hereby 
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amended to read as follows: 1 

CHAPTER 21. - ZONING 

ARTICLE I. - IN GENERAL. 

Sec. 21-1. Definitions and rules of construction. 

Floor Area Ratio (FAR) means the Gross Floor Area, not including Parking Structures unless 

otherwise defined or required by the applicable regulations for the Zoning District. on a 

Lot or Project Site, divided by the Lot area or Project Site area. (For example, a Building 

containing 20,000 square feet of floor area on the zoning Lot of 10,000 square feet has a 

Floor Area Ratio of 2.0). 

* * * 

Section 3. Village Code Amended - Chapter 21, Article II. That Chapter 21 

"Zoning," Article II "Administration," Division 2 "Amendments; Zoning Changes; Variances" 

of the Code of Bal Harbour Village, Florida, is hereby amended to read as follows 

CHAPTER 21. • ZONING 

* * * 
ARTICLE II.· ADMINISTRATION 

* * * 
DIVISION 2. ·AMENDMENTS; ZONING CHANGES; VARIANCES 

Sec. 21-51. - Procedure for nonuse variances and for other public hearings or 

approvals-Application; fees. 

(a) All applications for non use variances or for other public hearings or approvals required 

under this Code shall be initiated by the filing of an application with the Village Building 

Official on a form prescribed by the Village Manager, executed and sworn to by the 

Owners of at least 80 percent of the Property described in the application, by Tenants with 

the Owner's Written, sworn-to consent, or by duly authorized agents, such agent to be 

evidenced by a Written power of attorney if not a member of the Florida Bar. If the 

application proposes changes to any portion of a Property subject to a lease with a term 

1 Additions to existing Village Code text are shown by underline; deletions from existing Village Code text 
are shown by strikethrough. Any changes between first and second reading are shown by highlighted 
double underline and €1e1;18le stFil(et'"1re1;1~'"1 font. 
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of at least 20 years. the app lication must be accom panied by the Written . sworn-to consent 

of the leaseholder. 

* * * 
Section 4. Villa g e Code Amended - Cha pt er 21 . Article V. That Chapter 21 

"Zoning," Article V "Off-Street Parking Facilities" of the Code of Bal Harbour Village, 

Florida, is hereby amended to read as follows: 

CHAPTER 21. - ZONING 

* * * 
ARTICLE V. - OFF-STREET PARKING FACILITIES 

* * * 

Sec. 21-384. - Number of spaces. 

The schedule of off-street parking requirements shall be as follows: 

(1) Single-family detached dwellings: Two parking spaces for each dwelling unit, with not 

less than one space provided within a garage or Carport. 

(2) Multiple-Family Dwellings: 

a. Per unit: One parking space for each studio dwelling unit. One and one-half parking 

spaces for each dwelling unit with one or two bedrooms. For each additional bedroom. 

one additional parking space is required, plus one additional space for each ten dwelling 

units in the total apart111e1 it multifamily complex, plus the required spaces for any business 

establishments contained within the complex. 

b. Per emplovee: For each employee of the Multiple-Family complex. one additional 

parking space shall be provided. 

c. Guest, Deliveries and Loading: Each Multiple-Family residential complex. including any 

residential developments located in mixed-use complexes. shall provide at least one 

parking space for guests. deliveries and temporary loading. and overall shall provide at 

least one parking space for each 15 dwelling units in the complex for these purposes. All 

such parking spaces shall be located in the front yard areas of a site near the lobby 

entrance. unless otherwise approved by the Village Manager. All such parking spaces and 

drop off areas shall be noted by the use of signage and pavement markings. and shall not 
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be located on remote public or private parking lots or garages without prior approval of 

the Village Manager. 

d. Maintenance/Service Workers and Construction Contractors. Each Multiple-Family 

residential complex. including any residential developments located in mixed-use 

complexes. shall provide at least one parking space for Maintenance/Service Workers and 

Construction Contractors. and overall shall provide at least one parking space for each 15 

dwelling units in the complex for these purposes. All such parking spaces shall be 

accessible for oversized vehicles. All such parking spaces and drop off areas shall be noted 

by the use of signage and pavement markings. and shall not be located on remote public 

or private parking lots or garages without prior approval of the Village Manager. 

Sec. 21-385. - Design and maintenance. 

* * * 
(i) Driveway width. In the Ocea11 F1011t (OF) a11d Busi11ess (B) fill_Districts, access driveway 

widths shall have the following minimum dimensions: 

(1) A minimum of 12 feet for all one-way driveways; one-way driveways shall not 

exceed 15 feet in width. 

(2) A minimum of 20 feet for all two-way driveways; two-way driveways shall not 

exceed 30 feet in width. 

* * * 

Section 5. Severability. That the provisions of this Ordinance are declared to 

be severable and if any section, sentence, clause or phrase of this Ordinance shall for any 

reason be held to be invalid or unconstitutional, such decision shall not affect the validity 

of the remaining sections, sentences, clauses, and phrases of this Ordinance but they shall 

remain in effect, it being the legislative intent that this Ordinance shall stand 

notwithstanding the invalidity of any part. 

Section 6. Inclusion in the Code. That it is the intention of the Village Council, 

and it is hereby ordained that this Ordinance shall become and be made a part of the Bal 

Harbour Village Code; that the sections of this Ordinance may be renumbered or 

relettered to accomplish such intention; and that the word "Ordinance" shall be changed 

to "Section" or other appropriate word. 
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Section 7. Conflict. That all Sections or parts of Sections of the Code of 

Ordinances, all ordinances or parts of ordinances, and all resolutions, or parts of 

resolutions, in conflict with this Ordinance are repealed to the extent of such conflict. 

Section 8. Effective Date. That this Ordinance shall become effective upon 

adoption on second reading. This Ordinance shall apply only to building permits for which 

a process number is issued after the effective date of this Ord inance. The new parking 

standards in Section 4 of this Ordinance shall only apply to change(s) to an existing 

building that meet the definition of substantial improvement pursuant to Village Code 

Section 8.5-2 . 

PASSED AND ADOPTED on first reading this 20th day of February, 2024. 

PASSED AND ADOPTED on second reading this 5th day of March, 2024 . 

. . .. 
0 ' • 

ATIEST~ '" .. . - . 

A~ S~SUFFICIENCY: 

Village Attorney 
Weiss Serota Helfman Cole & Bierman P.L. 
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