BAL HARBOUR

- VILLAGE -

Mayor Jeffrey P. Freimark Village Manager Jorge M. Gonzalez
Vice Mayor Seth E. Salver Village Clerk Dwight S. Danie
Councilman Alejandro Levy Village  Attorneys Weiss Serota
Councilman Buzzy Sklar Helfman Cole & Bierman, P.L.

Councilman David Wolf
Bal Harbour Village Council
Regular Meeting Agenda
January 13, 2024
At 6:30 PM

Bal Harbour Village Hall ® Council Chamber e 655 96th Street ® Bal Harbour ® Florida 33154

This meeting will be conducted in person. The meeting will also be broadcast on
our website at https://balharbourfl.gov/government/village-clerk/minutes-and-
agendas/. Members of the public are also encouraged to participate by email
(meetings@balharbourfl.gov) or by telephone at 305-865-6449.

BHV Who We Are, Vision, Mission, Values / The Bal Harbour Experience
The Bal Harbour Experience.pdf

CALL TO ORDER/ PLEDGE OF ALLEGIANCE
REQUESTS FOR ADDITIONS, WITHDRAWALS AND DEFERRALS

PRESENTATIONS AND AWARDS

PA1 International Holocaust Remembrance Day - Proclamation
PA2 Recognition of Outgoing Board and Committee Members
PA3 Sand Renourishment and Vessel Exclusion Zone Presentation - Cummins

Cederberg

Sand Renourishment and Vessel Exclusion Zone Presentation ADA.pdf

CONSENT AGENDA

C6 - COUNCIL MINUTES

C6A Approval of Minutes
VillageCouncil-RegularCouncilMeetingMinutes_December17_2024.pdf

C7 - RESOLUTIONS


https://balharbourfl.gov/government/village-clerk/minutes-and-agendas/
https://balharbourfl.gov/government/village-clerk/minutes-and-agendas/
mailto:meetings@balharbourfl.gov
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/attachment/1793792/BalHarbourExperience_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074072/Sand_Renourishment_and_Vessel_Exclusion_Zone_Presentation_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3070476/VillageCouncil-RegularCouncilMeetingMinutes_December17_2024.pdf

RS - ORDINANCES

R5A Ordinance Requiring Utility Easement Dedications for Residential

Properties: First Reading

AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA, AMENDING THE VILLAGE'S CODE OF ORDINANCES BY
AMENDING SECTION 20-6 OF ARTICLE |, CHAPTER 20, ENTITLED
"DEDICATION OF UTILITY EASEMENT IN RESIDENTIAL SECTION" TO
AUTHORIZE AND REQUIRE EASEMENTS FOR THE INSTALLATION OF
UTILITY FACILITIES IN THE FRONT OF RESIDENTIAL PROPERTIES;
PROVIDING FOR CONFLICT, CODIFICATION, SEVERABILITY, AND FOR AN

EFFECTIVE DATE.

[tem Summary - Utility Easement Dedications ADA.pdf
Memorandum - Utility Easement Dedications ADA.pdf
Ordinance - Utility Easement Dedications ADA.pdf

Attachment - Easement -FPL (Underground - Individual) ADA.pdf

R7 - RESOLUTIONS

R7A Appointment of Resident Layperson to the Architectural Review Board

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; SELECTING ONE OF TWO RESIDENT LAYPERSONS TO APPOINT
TO THE VILLAGE'S ARCHITECTURAL REVIEW BOARD (ARB); PROVIDING

FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.

[tem Summary - ARB New Resident Layperson Appointment ADA.pdf
Memorandum - ARB New Resident Layperson Appointment ADA.pdf
Resolution - ARB New Resident Layperson Appointment ADA.pdf
Attachment - Luca De Felice Resume ADA.pdf

Attachment - Brett Schlacter Resume ADA.pdf

R9 - NEW BUSINESS AND COUNCIL DISCUSSION

R9A Discussion Item - Public Event Bollards - Councilman Buzzy Sklar

R9B

R9C

Discussion Item - Public Event Bollards - Councilman Buzzy Sklar ADA.pdf

Discussion Item - Cars Loitering - Councilman Buzzy Sklar
Discussion Item - Cars Loitering - Councilman Buzzy Sklar ADA.pdf

Discussion - Impacts To The Village Charter Of State Preemptions (Zoning

By Referendum)

Discussion - Impacts To The Village Charter Of State Preemptions (Zoning By Referendum)
ADA .pdf
Attachment - Village Attorney Analysis ADA.pdf

R9D- PUBLIC COMMENT
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https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074235/Item_Summary_-_Utility_Easement_Dedications_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074236/Memorandum_-_Utility_Easement_Dedications_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074237/Ordinance_-_Utility_Easement_Dedications_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074238/Attachment_-_Easement_-FPL__Underground_-_Individual__ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074049/Item_Summary_-_ARB_New_Resident_Layperson_Appointment_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074050/Memorandum_-_ARB_New_Resident_Layperson_Appointment_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074051/Resolution_-_ARB_New_Resident_Layperson_Appointment_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074052/Attachment_-_Luca_De_Felice_Resume_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074053/Attachment_-_Brett_Schlacter_Resume_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074043/Discussion_Item_-_Public_Event_Bollards_-_Councilman_Buzzy_Sklar_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074042/Discussion_Item_-_Cars_Loitering_-_Councilman_Buzzy_Sklar_ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/attachment/3074428/Discussion_-_Impacts_To_The_Village_Charter_Of_State_Preemptions__Zoning_By_Referendum__ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/attachment/3074428/Discussion_-_Impacts_To_The_Village_Charter_Of_State_Preemptions__Zoning_By_Referendum__ADA.pdf
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3074040/Attachment_-_Village_Attorney_Analysis_ADA.pdf

R10 - VILLAGE MANAGER REPORT

R11 - VILLAGE CLERK REPORT

R11A Lobbyist Report
R11A1_Lobbyist Registration Report as of January7_2025.pdf

R12 - VILLAGE ATTORNEY REPORT

END OF REGULAR AGENDA

ADJOURNMENT

One or more members of any Village Committee/Board may attend this meeting of the Council and may discuss matters which
may later come before their respective Boards/Committees. The New Business and Council Discussion Section includes a section
for Public Comment. On public comment matters, any person is entitled to be heard by this Council on any matter; however, no
action shall be taken by the Council on a matter of public comment, unless the item is specifically listed on the agenda, or is added
to the agenda by Council action.

Any person who acts as a lobbyist, pursuant to Village Code Section 2-301 (Lobbyists), must register with the Village Clerk, prior
to engaging in lobbying activities before Village staff, boards, committees, and/or the Village Council. A copy of the Ordinance is
available in the Village Clerk’s Office at Village Hall. If a person decides to appeal any decision made by the Village Council with
respect to any matter considered at a meeting or hearing, that person will need a record of the proceedings and, for such purpose,
may need to ensure that a verbatim record of the proceedings is made, which record includes the testimony and evidence upon
which the appeal is to be based (F.S. 286.0105).

All persons who need assistance or special accommodations to participate in virtual meetings please contact the Village Clerk’s
Office (305-866-4633), not later than two business days prior to such proceeding. In accordance with the Americans with
Disabilities Act of 1990, all persons who are disabled and who need special accommodations to participate in this proceeding
because of that disability should contact the Village Clerk’s Office (305-866-4633), not later than two business days prior to such
proceeding.

All Village Council meeting attendees, including Village staff and consultants, are subject to security screening utilizing a metal

detector and/or wand, prior to entering the Council Chamber, Conference Room, or other meeting area located within Village
Hall. This is for the safety of everyone. Thanks for your cooperation.
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Bal Harbour Village CUMMING | CEDERBERG
FCCE Project and

Vessel Exclusion Zone

Study Update

Monday, January 13, 2025




32.000

FCCE Project Updates * I
Sy (i

o On track for early 2025 construction
o 100% truck haul, 215,000 cy
o 100% federal expense
o Construction expected to last up to 8 months

o Milestones:
o Bid Awarded on 12/20 to Eastman (low bidder)
o Can take 60-90 days for final submittals
o Immediate need: ID a truck holding area
o Upcoming:
o In person safety briefing
o Weekly virtual project meetings

o Staging in 96t St ROW, construction will be
S->N

CUMMINS | CEDERBERG 6

Coastal & Marine Engineering




ecember 2024 Beach and Groin Conditions

CUMMINS | CEDERBERG

Coastal & Marine Engineering




USACE Shore Protection Project Authorization,
Includes Groins

* New 50-yr authorization for

nourishment&gr.oin.s (WRDA 2022) WRDA 224

Water Resources Development Act of 2024

begins when original authorization ends
* Original authorization extended to 2034

* Groin design/construction delayed

» USACE still waiting on appropriations
« WRDA 2024 - Congress Approved in Dec. 2024

1 Miami-Dade Back Bay, Miami-Dade Federal: $1,756,000,000
County, Coastal Storm Risk Management Non-Federal: $945,000,000

CUMMINS | CEDERBERG g - Total: $2,701,000,000

Coastal & Marine Engineering



Day Use Mooring Shifted From North to South Flood Shoal
After Dredge Event (Winter 2021/2022)

- Vessel Count | Vessel Count
(South Lobe) | (North Lobe)
:

0

0 0

FIGURE 3. JUNE 2021 (LEFT) AND APRIL 2024 (RIGHT) VESSEL CONGREGATION
COMPARISON (GE)
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Coastal & Marine Engineering




Alternatives Analysis - 3 Options for Project Site

Long-Term Project Horizon (1- 4+ yrs): :
1. Dredge the Project Site /
2. Establish a Vessel Exclusion Zone

3. Implement a Managed Mooring Field

** Code Enforcement in the Meanwhile

* Noise Ordinance
+ Boating After Sunset
 Public Safety Criteria, F.S. 327

CUMMINS | CEDERBERG 10
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South Lobe was Historically

Dredged Circa 1946.
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Vessel Exclusion Zones are Hard to Establish.

Florida Fish & Wildlite Conservation Commission (FWC) Ordinance Approval

* Anchoring Limitation Areas

 Half hour post-sunset to half hour pre-sunrise

* Boating Restricted Areas: Vessel Exclusion Zones

* For designated bathing beach / swim areas
* Within 300-ft from dam, spillway, or flood control structure
 To protect seagrass on privately owned submerged lands

- For area reserved for vessels under oars or sails ******

Photo Credit: National Geographic, Coastal Paddling Trail

Needs “substantial competent evidence” the ordinance is
“necessary to protect pubilzic safety ...” [FS.327.46]

CUMMINS | CEDERBERG
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In Pursuit of a Managed Mooring

Boca Chica Mooring Fi

Field...

‘i} Mlaml Beach Moorlng Field Prellmlnary Ana|y5|s f!’ iw
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“...addressing decades of environmental, public safety, and
navigational challenges caused by the area’s unregulated and
unmanaged anchorage...” [Monroe County]

CUMMINS | CEDERBERG 13

Traditional mooring system Advanced mooring system
FIGURE 11. ECO-MOORING DESIGN FOR SEAGRASS AREAS'

Coastal & Marine Engineering




Next Steps

Further explore dredge and vessel exclusion zone

Dredge - USACE / County Inlet Management Activity
VEZ - Possible kayak trail

Vibracore borings to establish beach compatible sand volume
In-season seagrass survey

Enhance public safety code enforcement

Record the location and statute violated

Collaboration with Bay Harbor Islands and County marine patrol

CUMMINS | CEDERBERG 14
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BAL HARBOUR

- VILLAGE -
Mayor Jeffrey P. Freimark Village Manager Jorge M. Gonzalez
Vice Mayor Seth E. Salver Village Clerk Dwight S. Danie
Councilman Alejandro Levy Village  Attorneys Weiss Serota
Councilman Buzzy Sklar Helfman Cole & Bierman, P.L.

Councilman David Wolf
Bal Harbour Village Council
Regular Meeting Minutes
December 17, 2024
At 6:30 PM

Bal Harbour Village Hall ® Council Chamber e 655 96th Street ® Bal Harbour ® Florida 33154

This meeting was conducted in person. The meeting was also broadcast on our
website at  https://balharbourfl.gov/government/village-clerk/minutes-and-
agendas/. Members of the public were also encouraged to participate by email
(meetings@balharbourfl.gov) or by telephone at 305-865-6449.

CALL TO ORDER/ PLEDGE OF ALLEGIANCE- Mayor Freimark called the meeting to order
at 7:06 P.M.
The following were present:
Mayor Jeffrey P. Freimark
Vice Mayor Seth E. Salver
Councilman David Wolf
Councilman Buzzy Sklar
Councilman David J. Albaum
Also present:
Jorge M. Gonzalez, Village Manager
Dwight S. Danie, Village Clerk
Susan Trevarthen, Village Attorney

The Pledge of Allegiance was led by Mayor Freimark.
OATH OF OFFICE - MAYOR

The Village Clerk provided the Oath of Office to Mayor Jeffrey P. Freimark. Mayor Freimark
thanked everyone present and expressed his gratitude for being appointed Mayor for the
upcoming year, saying that he was honored in working with the Council and the broader
team, adding that he was confident of continued collaboration and mutual respect for the
year ahead.

He then discussed his expectation for the general decorum to be observed during Council
meetings including three-minute time limits, keeping the topic relevant to the item being
discussed, no offensive language, directing all inquiries to the Council through the Mayor
and waiting for acknowledgment before speaking.

15


https://balharbourfl.gov/government/village-clerk/minutes-and-agendas/
https://balharbourfl.gov/government/village-clerk/minutes-and-agendas/
mailto:meetings@balharbourfl.gov

REQUESTS FOR ADDITIONS, WITHDRAWALS AND DEFERRALS

Mayor Freimark asked that a discussion item be added to the Agenda regarding the Miami
Herald article regarding oceanfront buildings sinking at unexpected rates.

CONSENT AGENDA

C6 - COUNCIL MINUTES

C6A

Approval of Minutes

C7 - CONSENT AGENDA RESOLUTIONS

C7A

c7B

Cc7C

C7D

C7E

C7F

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
ACCEPTING AND ADOPTING THE CERTIFICATION OF THE RESULTS OF
THE DECEMBER 3, 2024 GENERAL EMPLOYEES' RETIREMENT BOARD
ELECTION FOR BAL HARBOUR VILLAGE.

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
ACCEPTING AND ADOPTING THE CERTIFICATION OF THE RESULTS OF
THE DECEMBER 3, 2024 POLICE OFFICERS" RETIREMENT BOARD
ELECTION FOR BAL HARBOUR VILLAGE.

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; APPOINTING/RE-APPOINTING MEMBERS TO THE TWO SEATS
ON THE RESORT TAX COMMITTEE OCCUPIED BY ENTITIES THAT
COLLECT THE RESORT TAX; PROVIDING FOR IMPLEMENTATION;
PROVIDING FOR AN EFFECTIVE DATE.

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; RE-APPOINTING CURRENT MEMBERS, AND APPOINTING ONE
NEW MEMBER TO THE VILLAGE'S ARCHITECTURAL REVIEW BOARD (ARB);
PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE
DATE.

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; RATIFYING THE RE-APPOINTMENTS OF VALERIE RENNERT AND
JONI BLACHAR TO SERVE AS SPECIAL MASTERS; PROVIDING FOR
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA, DESIGNATING PUBLIC WORKS & BEAUTIFICATION EMPLOYEES
AS FIRST RESPONDERS AS FEDERALLY MANDATED; AUTHORIZING THE
USE OF THE PUBLIC WORKS RESPONDER SYMBOL AS ADOPTED BY THE
AMERICAN  PUBLIC  WORKS ASSOCIATION; PROVIDING FOR
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.

Bal Harbour Village Council Regular Meeting Minutes — December 17, 2024 Pagel|2
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C7G A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; RATIFYING IN THE AMOUNT NOT TO EXCEED $50,000 TO
FUND THE 2025 FLEURS DE VILLES GLOBAL EXHIBITION; PROVIDING FOR
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.

C7H A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; CONTINUING THE ANNUAL PROGRAM OF RECOGNITION FOR
THE MEMBERS OF THE BAL HARBOUR VILLAGE ARCHITECTURAL REVIEW
BOARD, BUDGET ADVISORY COMMITTEE, RESORT TAX COMMITTEE AND
POLICE  OFFICERS  RETIREMENT  BOARD; PROVIDING FOR
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.

MOTION: A Motion to approve the Consent Agenda was moved by Councilman
David Wolf and seconded by Vice Mayor Seth E. Salver.

VOTE: The Motion passed by unanimous voice vote (5-0).

RS - ORDINANCES

R5A AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA, AMENDING CHAPTER 12 "OFFENSES” OF THE CODE OF
ORDINANCES TO CREATE SECTION 12-11 "“PUBLIC CAMPING OR
SLEEPING"” TO ESTABLISH DEFINITIONS AND REGULATIONS; PROVIDING
FOR CONFLICTS; PROVIDING FOR SEVERABILITY; PROVIDING FOR
INCLUSION IN THE CODE; AND PROVIDING FOR AN EFFECTIVE DATE.

Mr. Gonzalez introduce the item saying that the ordinance aligned Village Code with State
Statute, effective January, requiring municipalities to address camping and sleeping in
public spaces saying that it would ban camping in public areas, to ensure public safety and
protect the Village from potential damages and liability. He said that standard operating
procedures for enforcement were included as an attachment and are part of the Police
SOPs.

There were no comments from the public.

MOTION: A motion to approve the ordinance on second reading was moved by Vice
Mayor Seth E. Salver and seconded by Councilman David Wolf.

ROLL CALL VOTE
Mayor Jeffrey P. Freimark Yes
Vice Mayor Seth E. Salver Yes
Councilman David J. Albaum Yes
Councilman Buzzy Sklar Yes
Councilman David Wolf Yes
Bal Harbour Village Council Regular Meeting Minutes — December 17, 2024 Pagel|3
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VOTE: The Motion passed by unanimous roll call vote (5-0).

R7 - RESOLUTIONS

R7A A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; APPROVING AN AGREEMENT WITH METRO EXPRESS, LLC. FOR
THE PROVISION OF CONCRETE CURBING/SIDEWALK CONSTRUCTION,
MILLING AND RESURFACING OF ASPHALT CONCRETE, AND STRIPPING
OF VILLAGE STREETS AND PARKING LOTS, AT PRICING SPECIFIED IN THE
CITY OF MIAMI BEACH INVITATION TO BID (ITB) NO. 2023-422-ND FOR AN
INITIAL TERM OF THREE YEARS WITH THE OPTION FOR ONE EXTENSION
FOR TWO YEARS AT AN ANNUAL COST NOT TO EXCEED BUDGETARY
ALLOCATIONS; PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN
EFFECTIVE DATE.

Mr. Gonzalez introduced the item saying that it was part of the long-term utility
infrastructure improvement program that had been underway for several years and
included involving upgrades to water, sewer, stormwater systems, and pumps, with finally,
the replacement of curbs and gutters and the repaving of roads.

He said a contractor had been identified for the paving and curb and gutter work, and that
he was recommending piggybacking on a contract with Miami-Beach to maintain
consistency and benefit from favorable pricing and service.

He said he anticipates spending nearly one million dollars in the upcoming calendar year
to bring the utility program close to completion and that funding for this phase will come
from a combination of Village funds and assessment money from the Gated community.

There were no comments from the public.

MOTION: A Motion to approve the Resolution was moved by Vice Mayor Seth E.
Salver and seconded by Councilman David Wolf.

VOTE: The Motion passed by unanimous voice vote (5-0).

R7B A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; APPROVING THE AGREEMENTS BETWEEN BAL HARBOUR
VILLAGE AND CLEAN SPACE, INC. FOR THE PROVISION OF JANITORIAL
AND CLEANING SERVICES AT VILLAGE FACILITIES AND THE BAL
HARBOUR CIVIC ASSOCIATION SECURITY ACCESS GUARD STATION; IN
THE AMOUNT NOT TO EXCEED THE ANNUAL BUDGETARY ALLOCATION;
PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE
DATE.

Bal Harbour Village Council Regular Meeting Minutes — December 17, 2024 Pagel|d
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The Village Manager introduced the agreements with CleanSpace Inc., highlighting their
exemplary track record in maintaining high standards of cleanliness at Village facilities. The
Council commended the firm'’s contributions to enhancing public spaces.

Resolution R7B, addressing janitorial services, was then discussed. The Manager noted
that the current provider had been recommended due to their competitive pricing and
satisfactory performance. Council members asked questions about the budget allocation
and emergency provisions. A member of the public inquired about the frequency of the
janitorial services and was informed they were performed daily. The resolution was
approved unanimously.

Councilman Sklar asked about the budget allocation for a contract referenced in the
memorandum, specifically asking for clarification on the budgeted amount.

John Oldenburg, Director of Public Works and Beautification, said that the previous year's
budget was approximately $120,000 and that this contract provided a 5% increase which
would account for emergencies, ensuring flexibility to address unscheduled services
without needing to amend the budget. He added that the janitorial service costs increased
by $6,000, bringing the total budget to approximately $114,000, while gated community
guardhouse costs decreased by $578 to $5,600.

Babak Raheb, 128 Balfour Drive, asked about the $5,600 allocated for janitorial services,
and how frequently the service was provided, to which Mr. Oldenburg said that it was a
daily service.

MOTION: A Motion to approve the Resolution was moved by Vice Mayor Seth E.
Salver and seconded by Councilman Alejandro Levy.

VOTE: The Motion passed by unanimous voice vote (5-0).

R7C A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; SETTING COUNCIL MEETING DATES FOR THE 2025 CALENDAR
YEAR; PROVIDING FOR IMPLEMENTATION; AND PROVIDING FOR AN
EFFECTIVE DATE.

Mr. Gonzalez introduced the item noting that the Village Code requires the Council to
meet monthly, exceptin August. He said that traditionally, meetings are held on the third
Tuesday of each month at 6:30 p.m. with adjustments to accommodate conflicts and
religious holidays.

A general discussion ensued with the final consensus to schedule the 2025 Council
meetings to the following dates.

Bal Harbour Village Council Regular Meeting Minutes — December 17, 2024 Pagel|5
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Bal Harbour Village Council
2025 Meeting Dates
Month Day of the Week Date

January Monday 01/13/2025

February Monday 02/24/2025

March Tuesday 03/18/2025

April Tuesday 04/29/2025

May Monday 05/19/2025

June Tuesday 06/17/2025

July Tuesday 07/15/2025
August Summer Recess- No Meeting Scheduled

September Tuesday 09/09/2025

Tuesday 09/16/2025

October Tuesday 10/28/2025

November Tuesday 11/18/2025

December Tuesday 12/09/2025

MOTION: A Motion to approve the Resolution was moved by Vice Mayor Seth E.
Salver and seconded by Mayor Jeffrey P. Freimark.

VOTE: The Motion passed by unanimous voice vote (5-0).

R7D A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; SELECTING TWO MEMBERS FROM A LIST OF THREE FOR
APPOINTMENT / REAPPOINTMENT TO THE VILLAGE'S POLICE OFFICERS’
RETIREMENT BOARD; PROVIDING FOR IMPLEMENTATION; PROVIDING
FOR AN EFFECTIVE DATE.

Mr. Gonzalez introduced the item explaining that the Village Code mandates two members
of the Police Officers’ Retirement Board be elected by members of the Pension Plan and
ratified by the Village Council, and two members are directly appointed by the Council. He
said that, at the Board's first meeting following these appointments, the initial agenda item
would be for these four members to select a fifth member, also subject to Council
ratification. He said that this item is on the Regular Council Meeting Agenda because this
year there are three nominees for the two appointed member slots, incumbents Joel
Mesznik, Mitch Lieberman, and new nominee Todd Dagres, adding that all three nominees
are exceptionally qualified.

Councilman Skar said he had nominated Mr. Dagres. He then provided a brief summary of
Mr. Dagres’ background and achievements, saying that he had been active with the Bal
Harbour Police Department and the community, and was a member of the Police Chief's
Association.

Bal Harbour Village Council Regular Meeting Minutes — December 17, 2024 Pagel|6

20



Vice Mayor Salver asked how the Council would select from three very qualified persons
and asked if there was any way the Council could send a strong suggestion to the Board,
to which Mr. Gonzalez said that a strong suggestion could be sent, but ultimately the
Council would have to allow the process to work out.

Mayor Freimark said that he would suggest reappointing the two incumbents and strongly
urging the other four Board members to select Mr. Dagres.

MOTION: A motion to reappoint Mr. Lieberman and Mr. Mesznik, and encourage the
four members of the Police Officers’ Retirement Board to appoint Mr. Dagres as their
fifth member, was moved by Mayor Jeffrey P. Freimark and seconded by Vice Mayor
Seth E. Salver.

Councilman Sklar asked how the Village Council would make the encouragement, to which
Mr. Gonzalez said that he would relay it and would speak to the four members, suggesting
that the meeting minutes might also accompany a memo from him to be placed on their
meeting agenda.

Ms. Trevarthen agreed that it should be included as part of their agenda with an
explanation of the Council’'s recommendation, and with the understanding that it would

ultimately be their choice.

VOTE: The motion passed by unanimous voice vote (5-0).

R7E A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; AUTHORIZING DISBURSEMENT OF VILLAGE GENERAL
EMPLOYEE AND VILLAGE MANAGER PERFORMANCE BONUSES;
PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE
DATE.

Mayor Freimark introduced the item saying that at the workshop held prior to this meeting,
the Council reviewed the Village Manager's (Jorge Gonzalez) performance and had
expressed their unanimous appreciation for his leadership. He proposed that the Council
pass this resolution with their consensus to maintain his salary at $325,000, and match last
year's bonus of $70,000. He said that in addition, there was also a consensus for a new 457
deferred compensation plan to be implemented, with the Village contributing $15,000 to
it, adding that the plan would be effective moving forward, becoming part of the
Manager's compensation package.

Vice Mayor Salver expressed his gratitude for the in-depth conversation and thanked both
the Mr. Gonzalez and the Village Staff for their hard work.

Councilman Wolf highlighted the Village's success in maintaining safety and security,
contrasting it with the challenges faced by other communities.
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Mayor Freimark said that his appreciation was amplified after attending a Mayor's
conference on combating antisemitism, where he learned of the struggles other cities
faced regarding safety and hate crimes.

Mr. Gonzalez expressed his gratitude for the support of both the Council and Staff. He also
thanked the Council for their support which enabled the entire team to perform effectively.

MOTION: A Motion to approve the Resolution was moved by Vice Mayor Seth E.
Salver and seconded by Councilman David Wolf.

VOTE: The Motion passed by unanimous voice vote (5-0).

R9 - NEW BUSINESS AND COUNCIL DISCUSSION

R9A Discussion Iltem - Position On Water Fluoridation - Mayor Jeffrey P. Freimark

Mayor Freimark introduced the item saying that although the Village purchases its water
from Miami-Dade County, he questioned whether the Council should take a position on
the continuation of fluoridation in the water. He said the discussion was not intended to be
political but was rather aimed at determining whether the Council should send a letter or
note to the County expressing their stance on the matter.

Councilman Wolfe noted that the facts around fluoridation were not clear-cut. He said that
many sources cited fluoride as potentially harmful, with some even suggesting that fluoride
should be removed from drinking water, adding that he needed to do more research
before forming a solid opinion on the matter.

Councilman Sklar agreed that there was uncertainty, mentioning that for every article
supporting fluoridation, he had found one opposing it. He said he would like to hear from
experts in the field, and that he did not feel qualified to make an informed decision without
more information.

Vice Mayor Salver said that he did not have a strong opinion on the issue and believed the
Council should remain neutral unless they could form a firm stance. He suggested that,
without a clear consensus, it would be better to refrain from sending any resolution or letter
to the County at this time.

Councilman Levy said that he had spent time in Switzerland, where fluoridation was not a
common practice, and he noted that various countries have different approaches. He said
that he needed more informed opinions before making any decision.

There was a general consensus from the Council to refrain from taking immediate action,
to remain neutral for now and not send a letter to the County.
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R9B Discussion Item - General Communication Efforts With Residents -
Councilman Alejandro Levy

Councilman Levy introduced the item noting the challenges for community engagement,
particularly the residents on the west side of Collins, who were noticeably absent from the
meeting. He said many of these residents struggled with mobility or stamina, making it
difficult for them to attend and suggested finding a better way to communicate with them
and ensure they were informed about the Council’s actions.

He said that as a new Council member, he had reviewed past meeting videos but found
them to be long and cumbersome. He suggested utilizing social media with short videos
that summarize meeting discussions and inform the community about upcoming topics.
He also suggested engaging directly with the community through informal gatherings and
discussions.

Councilman Sklar acknowledged the difficulty in engaging residents, particularly with a
building of 450 units and a larger community of 3,700 residents. He said that despite his
efforts to reach out and offer time for Q&A with building managers, he reported no
responses. He said addressing this apathy was important for for better community
engagement.

Vice Mayor Salver said that producing a video might be too complicated and suggested
sending out a brief email after each council meeting to provide updates on what was
discussed and decided. He noted that when there was a specific issue that affected the
community, the residents would show up to meetings, suggesting that the lack of
attendance was more about general apathy than a lack of awareness.

Another council member shared their frustration with the same issue—residents often
approached them with concerns but rarely attended council meetings. They suggested
that perhaps something as simple as offering food could encourage greater attendance.
They expressed a desire for more residents to attend, but also understood that it was up
to the residents to prioritize coming to meetings if the issues truly mattered to them.

Vice Mayor Salver suggested having quarterly or semi-annual informal community
meetings where there was no set agenda—just an opportunity for residents to come, ask
questions, and meet with all five council members in a relaxed setting. There was general
consensus that this was a good idea and that the topic should be discussed in more detail
at the Council Retreat.

R9C - PUBLIC COMMENT
This item began at 7:27 PM following Agenda Item R9D.

Babak Raheb, 128 Balfour Drive, noted the lack of community involvement in Council
meetings saying there was a growing disconnect between the Council and the public. He
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said people feel disconnected because the can't speak, and whatever they have to say
feels like it doesn’t count. On the topic of building settlement, he said the important part
of the study was whether the settlement is equal on all sides.

Penny Sepler, 10275 Collins Avenue, said that she agreed that many people feel their
voices aren't heard. She suggested more informal, community-based events where
Council members could interact with residents outside of official meetings, such as
"conversations with the council" at the park with coffee and pastries.

Dave Sanchez,1080 94th Street, Bay Harbour Islands offered suggestions to improve
attendance including constant reminders on the Village's social media. He said the
Village's website was difficult to navigate and suggested uploading meeting recordings to
YouTube to reach a broad range of people. He suggested utilizing an online forum in
which people could submit comments.

R9D Discussion Iltem - Herald Article regarding oceanfront buildings sinking at
unexpected rates

This item was added to the Agenda and heard at 7:31 PM following Agenda Item R9B.

Mayor Freimark introduced the item to address concerns raised by a Miami Herald article
about sinking buildings on the oceanfront, specifically mentioning the Ritz and Oceana.
He said it was important to understand the findings and prioritize residents' safety, noting
that media reports can sometimes be sensationalized.

Eliezer Palacio, Building Official, provided an update, explaining that a recent Miami-Dade
County Building Officials’ meeting had discussed the study and concerns were raised
about the accuracy of the study's measurements, which were taken at roof level, roof level,
which can vary in elevation due to the slope of the roof, and that discrepancies in how
measurements were made could affect the results. He said that the Ritz and Oceana
experienced minimal settlement, which was common in coastal environments and
accounted for in building designs. He said that settlement is part of the natural process for
structures built in coastal environments, and that it doesn't necessarily indicate structural
problems.

Mayor Freimark added that, while the study's findings were noteworthy, perception was
often shaped by headlines, and they needed to address concerns within the community.
Mr. Palacio said that that continued measuring the evaluation of the buildings was
necessary, with comparison to original elevation certificates. He pointed out that modern
technology, such as GPS, offered more accurate means of measurement, and he was
working to ensure the data was consistent

Vice Mayor Salver asked about whether the study was focused only on new construction
and whether the buildings were aware they were being measured. Mr. Palacio confirmed
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that the study included multiple buildings along the coast, and the methodology for
measuring settlements was under review.

Councilman Sklar said that he had spoken to a structural engineer about the study. He
noted that without a baseline measurement, the results of the study were difficult to
interpret. He agreed that settlement was normal for buildings, and that further research
and discussion were needed.

Mayor Freimark concluded by asking for periodic updates on the situation, so that Council
wouldn't be caught off guard by articles in the media. Mr. Palacio said that the County was
looking into the matter, and the necessary steps were being taken to verify the accuracy of
the study.

R10 - VILLAGE MANAGER REPORT

R11 - VILLAGE CLERK REPORT
R11A Lobbyist Report

R11B Committee Appointees

The following are the Council appointees to the Resort Tax Committee and the Budget
Advisory Committee. Committee members will serve two-year terms beginning January

1,2025.

RESORT TAX COMMITTEE

COUNCILMEMBER

APPOINTEE

SERVED SINCE

Mayor Jeffrey Freimark

Angelique Hibbert

December 3, 2024

Vice Mayor Seth Salver

Jon Bakhshi

November 18, 2024

Councilman Alejandro Levy

Jeff Lehman

January 28, 2021

Councilman Buzzy Sklar

Priscilla Khanna

March 8, 2019

Councilman David Wolf

Jassi Lekach Antebi

December 7, 2022

BUDGET ADVISORY COMMITTEE

COUNCILMEMBER

APPOINTEE

SERVED SINCE

Mayor Jeffrey Freimark

Andrew Shechtel

March 10, 2021

Vice Mayor Seth Salver

Neca Logan

March 4, 2018

Councilman Alejandro Levy | TBD TBD
Councilman Buzzy Sklar Raj Singh June 13,2013
Councilman David Wolf Jonathan Kader June 8, 2023
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R12 - VILLAGE ATTORNEY REPORT

R12A Monthly Attorney Report

END OF REGULAR AGENDA

ADJOURNMENT- The meeting was adjourned at 8:50 PM.

Mayor Jeffrey P. Freimark
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Attest:

Dwight S. Danie, Village Clerk
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BAL HARBOUR

- VILLAGE -

COUNCIL ITEM SUMMARY

Condensed Title:
AN ORDINANCE AMENDING THE VILLAGE'S CODE OF ORDINANCES BY AMENDING
SECTION 20-6 OF ARTICLE I, CHAPTER 20, ENTITLED “"DEDICATION OF UTILITY
EASEMENT IN RESIDENTIAL SECTION” TO AUTHORIZE AND REQUIRE EASEMENTS
FOR THE INSTALLATION OF UTILITY FACILITIES IN THE FRONT OF RESIDENTIAL
PROPERTIES; PROVIDING FOR CONFLICT, CODIFICATION, SEVERABILITY, AND FOR
AN EFFECTIVE DATE.

Issue:
Should the Village Council adopt the Ordinance on first reading to require the dedication of
utility easements for the installation of utility facilities as detailed within the Ordinance?
Should the Council consider the expansion of the intended scope of the Ordinance?

The Bal Harbour Experience:
[J Beautiful Environment Safety Modernized Public Facilities/Infrastructure

L] Destination & Amenities [] Unique & Elegant Resiliency & Sustainable Community

ltem Summary / Recommendation:

On October 29, 2024, during the Village Council meeting, Discussion ltem R?A was heard
on this topic resulting in a consensus from the Council endorsing the Village Attorney’s
preparation of an Ordinance that would require easements from homeowners and mandate
that utilities be connected from the front of properties. The proposed ordinance was drafted
as requested by the Board of the BHCA Board of Directors and supported by the Council, to
encourage the granting of required utility easements to relocate utilities to the front of
properties and proceed with critical infrastructural improvements over the course of several
years. If amended, Section 20-6 will require the dedication of an easement upon application
for a building permit for work involving an electrical service upgrade or requiring
Architectural Review Board. If the Council elects to expand the language to include one
or more of the proposed criteria as presented at First Reading, the modifications will be
presented for consideration during the Second Reading of the Ordinance.

THE ADMINISTRATION RECOMMENDS THE ADOPTION OF THIS ORDINANCE.

Financial Information:
Amount Account Account #
X X X

Sign off:
Director Public Works &
Beautification Department
John Oldenburg Claudia Dixon Jorge M. Gonzalez

> M“g/
U

Chief Financial Officer Village Manager
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BAL HARBOUR

- VILLAGE -

COUNCIL MEMORANDUM

TO: Honorable Mayor and Village Council

M"o/
/ /

SUBJECT: AN ORDINANCE OF BAL HARBOUR/VILLAGE, FLORIDA; AMENDING THE
VILLAGE'S CODE OF ORDINANCES BY AMENDING SECTION 20-6 OF
ARTICLE |, CHAPTER 20, ENTITLED “DEDICATION OF UTILITY EASEMENT
IN RESIDENTIAL SECTION"” TO AUTHORIZE AND REQUIRE EASEMENTS
FOR THE INSTALLATION OF UTILITY FACILITIES IN THE FRONT OF
RESIDENTIAL PROPERTIES; PROVIDING FOR CONFLICT, CODIFICATION,
SEVERABILITY, AND FOR AN EFFECTIVE DATE.

FROM: Jorge M. Gonzalez, Village Manage

DATE: January 13, 2025

ADMINISTRATIVE RECOMMENDATION
| am recommending approval of this Ordinance.

BACKGROUND

The current underground Florida Power and Light (“FPL") service lines within the
residential areas of Bal Harbour Village (the “Village”) have been identified by FPL for
replacement and upgrades because such utility facilities are outdated, and subject to
flooding and many are inaccessible due to heavy vegetation.

In this instance, the proposed FPL Power Upgrades Project is not a Village managed
project. The Bal Harbour Civic Association (BHCA), and FPL representatives are
communicating directly. The Village administration is participating on a limited basis while
acting in the role of advocate and coordinating design conflict considerations as related
to our existing and planned utility improvements.

FPL has completed preliminary designs to replace the entire existing power grid within the
community and has shared these plans during three separate community meetingsin 2021
and 2022. To proceed, FPL is required to obtain easements for the new transformer
locations in front of the affected properties. The BHCA has committed to coordinating with
FPL to obtain the needed easements.

To encourage the granting of required utility easements to relocate utilities to the front of
properties and proceed with the Village's critical infrastructural improvements over the
past several years, the following administrative requirements are already in place for
Village utilities, pursuant to Section 20-6 of the Village Code:
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January 13, 2025, Council Meeting
Re: An Ordinance Requiring - Dedication of Utility Easement
Page 2 of 5

1. Prior to a permit being issued for a new single-family home or an addition to a
home, the Building Department requires that a Grant of Underground Easement
and a Hold Harmless be recorded.

2. The non-waterfront homes (Dry Lots) only require the Grant of Underground
Easement; the waterfront lots require both.

On October 29, 2024, during the Village Council meeting, Discussion Item R?A was heard
on this topic resulting in a consensus from the Council endorsing the Village Attorney’s
preparation of an Ordinance that would require easements from homeowners and
mandate that utilities be connected from the front of properties.

ANALYSIS

The proposed Ordinance was drafted to encourage the granting of required utility
easements to place utilities to the front of properties and proceed with critical
infrastructural improvements over the course of several years. If amended, Section 20-6
will require the dedication of an FPL provided easement document, (See Attached), upon
the submittal of an application for a building permit for work involving an electrical service
upgrade or requiring Architectural Review Board approval.

This Ordinance seeks to amend Section 20-6 of the Village Code applicable to residential
zoning districts by amending and including additional language in furtherance of the goal
of the placement of utilities to the front of residential properties, as follows:

Sec. 20-6. - Dedication of Utility Easement in Residential
Section.

(a) In order to achieve an operational utility system with full
accessibility for installation, maintenance and emergency
repairs, each property owner within the Residential Section of
Bal Harbour, according to the Plat thereof recorded in Plat
Book 44, Page 98, of the Public Records of Miami-Dade
County, shall either demonstrate that it already has a utility
easement in the abutting streets equivalent to that described
below or shall dedicate an easement to the Village in, on and
under the abutting street(s) from the center line of the street to
the back of the curb adjacent to the property for the
construction, installation, inspection, operation, maintenance,
repair, replacement, and removal of utility facilities.

tby (1) Such dedication shall be proffered made upon
application requiring review by the Architectural Review Board
and recorded prior to approval of the corresponding =

building permit. which—requires—Architectural-Review Board
Srpess b

(b) Property owners within the Residential Section of Bal
Harbour, according to the Plat thereof recorded in Plat Book
44, Page 98, of the Public Records of Miami-Dade County
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January 13, 2025, Council Meeting
Re: An Ordinance Requiring - Dedication of Utility Easement
Page 3 of 5

residentially zoned areas shall dedicate an easementto Florida
Power & Light in a form acceptable to Florida Power & Light for
purposes of placing utilities at the front of such properties and
installing any needed below or above ground infrastructure on
such properties as determined by the utility provider to
implement _an _improvement, upgrade, or replacement
program and as reasonably approved by the Village.

(1) Such dedication shall be proffered upon application

requiring review by the Architectural Review Board and
recorded prior to approval of the corresponding building
permit.
(c) Upon dedication of the easements required by this section,
the Village shall permit additional use of any existing rear-or
side easement subject to execution of a hold harmless
agreement and Architectural Review Board or Building Official
approval as may be required, including:

(1) placement of a fence or wall within the rear or side
easement subject to required setbacks; and

(2) placement of larger trees and other desired
landscaping enhancements.

(d) Upon dedication and installation of all required Village
utilities within the street easement(s) by the Village and a
determination that the Village facilities in the eurrentrearor
side-yard easements are no longer necessary, the Village shall

release the Village's rearorsideyard easements.

In this instance, as requested by the Board of the BHCA Board of Directors, the proposed
Ordinance requires the dedication of the FPL utility easement specifically when an
application is submitted to the Village Building Department related to work involving an
electrical service revision and work which requires Architectural Review Board approval.

This action will expand the rate at which utility easements are obtained in support of the
BHCA's goal to implement the planned FPL power grid replacement project within the
residential community. However, the limited scope of work which applies to this
Ordinance, and the resulting number of utility easements obtained with this action, is not
anticipated to significantly accelerate the construction of the proposed FPL power grid
improvements. In order to proceed at a faster pace, the BHCA will need to continue and
enhance their activities to obtain the easements from individual affected properties.

Additionally, this Ordinance as written, does not require the dedication of a utility
easement for other utility service providers such as natural gas, internet, phone providers
and all future utility/service providers, which are not currently providing services to the
Community.
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January 13, 2025, Council Meeting
Re: An Ordinance Requiring - Dedication of Utility Easement
Page 4 of 5

Although expanding the scope of the draft Ordinance will accelerate the number of
easements recorded, it could adversely impact the timeframe necessary to obtain a
building permit, while waiting for the approved FPL Easement.

Upon review and discussion, the Council may elect to expand the drafted provisions in
addition to number 1 below, to obtain the dedication of utility easements to include the
following:

1.

The proposed Ordinance requires the dedication of a utility easement upon the
submittal of an application for a building permit for work involving an electrical
service revision or requiring Architectural Review Board approval.

Shall the Village require dedication of a utility easement upon the submittal of a
building permit for all substantial residential improvements [Level 1, Level 2 and/or
Level 3 (as defined below)], not just at permits requiring ARB review and electrical
service revisions?

Level 1: Alterations include the removal and replacement or the covering of existing
materials, elements, equipment, or fixtures using new materials, elements,
equipment, or fixtures that serve the same purpose.

Level 2: Alterations include the addition or elimination of any door or window, the
reconfiguration or extension of any system, or the installation of any
additional equipment; and shall apply where the work area is equal to or less than
50 percent of the building area.

Level 3: Alterations apply where the work area exceeds 50 percent of the building
area.

Shall the Village require that all future utilities be placed in front of the properties at
time of permit for projects requiring ARB review and electrical service revision?

In addition to requiring a permit for all substantial improvements, shall the Village
require that all future utilities be placed in the front of properties at the time of
permit, if available, and if not, run the appropriate lines to connect as soon as the
service is available?

Shall the Village require dedication of a utility easement to include a utility easement
for all private utility providers, such as Gas, Internet, Phone providers and all future
utility/service providers?

Therefore, the Council should carefully consider the potential benefits or detrimental
effects of the proposed Ordinance or any expansion of its intended scope, prior to making
a final decision.

If the Council directs that any of these additional components be added to the proposed
Ordinance, then we will add them for your consideration on Second Reading.
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January 13, 2025, Council Meeting
Re: An Ordinance Requiring - Dedication of Utility Easement
Page 5 of 5

THE BAL HARBOUR EXPERIENCE

The Ordinance provides for the continued utility system improvements within the
residential community in furtherance of the stated goals of Modernized Public
Facilities/Infrastructure and Safety. The placement of utilities to the front of properties
ensures that utility providers, such as Florida Power and Light can proceed to upgrade
electric service within the community in support of the goal of Resiliency & Sustainable
Community.

CONCLUSION

The proposed Ordinance was drafted as requested by the Board of the BHCA Board of
Directors and supported by the Council, to encourage the granting of required utility
easements to place utilities to the front of properties and proceed with critical
infrastructural improvements over the course of several years. If amended, Section 20-6
will require the dedication of an easement to FPL upon application for a building permit
for work involving an electrical service revision or requiring Architectural Review Board
approval.

If it is the Council’s direction to expand the language to include one or more of the
proposed criteria as presented or revised at First Reading, these modifications will be
presented for consideration and action during the Second Reading of the Ordinance. It is
recommended that the Village Council adopt the proposed Ordinance on First Reading.

Attachments:
1. Sample Florida Power and Light Utility Easement
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ORDINANCE NO. 2025

AN ORDINANCE OF THE VILLAGE COUNCIL OF BAL
HARBOUR VILLAGE, FLORIDA, AMENDING THE VILLAGE'S
CODE OF ORDINANCES BY AMENDING SECTION 20-6 OF
ARTICLE |, CHAPTER 20, ENTITLED "“DEDICATION OF
UTILITY EASEMENT IN RESIDENTIAL SECTION” TO
AUTHORIZE AND REQUIRE EASEMENTS FOR THE
INSTALLATION OF UTILITY FACILITIES IN THE FRONT OF
RESIDENTIAL PROPERTIES; PROVIDING FOR CONFLICT,
CODIFICATION, SEVERABILITY, AND FOR AN EFFECTIVE
DATE.

WHEREAS, the current underground Florida Power and Light (“"FPL") service lines
within the residential areas of Bal Harbour Village (the “Village”) have been identified by
FPL for replacement and upgrades because such utility facilities are outdated, and subject
to flooding and many are inaccessible due to heavy vegetation; and

WHEREAS, the Village wishes to assist in facilitating the necessary replacements
and upgrades, which are projected to take several years otherwise, by amending section
20-6 of the Village Code to require the grant of an easement for purposes of relocating
utility facilities to the front of properties and placing required transformers on certain
properties as designed; and

WHEREAS, the proposed amendment would accelerate the completion of the
Village's critical infrastructural improvements by requiring the grant of an easement prior
to a permit being issued for any project involving an electrical service upgrade and
requiring Architectural Review Board approval for residential properties; and

WHEREAS, the Village Council hereby finds and determines that the proposed

amendment is in the best interest of the public health, safety and welfare of the Village.

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF BAL
HARBOUR VILLAGE, FLORIDA:

Section 1:  Recitals Adopted. That the above stated recitals are hereby

adopted and confirmed.

Section 2:  Village Code Amended - Chapter 6. That the Bal Harbour
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Village Code hereby amends Section 20-6, “Dedication of Utility Easement in Residential

Section,” of Article |, Chapter 20 of the Village Code, as more fully set forth herein.

Chapter 20 - UTILITIES

ARTICLE I. - IN GENERAL

Sec. 20-6. - Dedication of Utility Easement in Residential Section.

(a) In order to achieve an operational utility system with full accessibility for installation,
maintenance and emergency repairs, each property owner within the Residential Section
of Bal Harbour, according to the Plat thereof recorded in Plat Book 44, Page 98, of the
Public Records of Miami-Dade County, shall either demonstrate that it already has a utility
easement in the abutting streets equivalent to that described below or shall dedicate an
easement to the Village in, on and under the abutting street(s) from the center line of the
street to the back of the curb adjacent to the property for the construction, installation,

inspection, operation, maintenance, repair, replacement, and removal of utility facilities.

tb)y__ (1) Such dedication shall be proffered made upon application requiring review by

the Architectural Review Board and recorded prior to approval of the corresponding a

building permit. which-reguires-Architectural Review Board-approvak

(b) Property owners within the Residential Section of Bal Harbour, according to the Plat

thereof recorded in Plat Book 44, Page 98, of the Public Records of Miami-Dade County

residentially zoned areas shall dedicate an easement to Florida Power & Light in a form

acceptable to Florida Power & Light for purposes of placing utilities at the front of such

properties and installing any needed below or above ground infrastructure on such

T Additions to existing Village Code text are shown by underline; deletions from existing Village Code
text are shown by strikethrough. Any changes between first and second reading are shown by

highlighted double underline and deublestrikethreugh font.
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properties as determined by the utility provider to implement an improvement, upgrade,

or replacement program and as reasonably approved by the Village.

(1) Such dedication shall be proffered upon application for electrical service

revision or requiring review by the Architectural Review Board and recorded prior to

approval of the corresponding building permit.

(c) Upon dedication of the easements required by this section, the Village shall permit

additional use of any existing rearerside easement subject to execution of a hold harmless
agreement and Architectural Review Board or Building Official approval as may be
required, including:

(1) placement of a fence or wall within the rear or side easement subject to required
setbacks; and

(2) placement of larger trees and other desired landscaping enhancements.
(d) Upon dedication and installation of all required Village utilities within the street
easement(s) by the Village and a determination that the Village facilities in the eurrentrear

ersideyard easements are no longer necessary, the Village shall release the Village's rear

orside-yard easements.

Section 3.  Severability. That the provisions of this Ordinance are declared to be

severable and if any section, sentence, clause or phrase of this Ordinance shall for any
reason be held to be invalid or unconstitutional, such decision shall not affect the validity
of the remaining sections, sentences, clauses, and phrases of this Ordinance but they shall
remain in effect, it being the legislative intent that this Ordinance shall stand
notwithstanding the invalidity of any part.

Section 4. Inclusion in the Code. That it is the intention of the Village Council,

and it is hereby ordained that this Ordinance shall become and be made a part of the Bal
Harbour Village Code; that the sections of this Ordinance may be renumbered or
relettered to accomplish such intention; and that the word "Ordinance" shall be changed

to "Section" or other appropriate word.
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Section 5. Conflict. That all Sections or parts of Sections of the Code of

Ordinances, all ordinances or parts of ordinances, and all resolutions, or parts of

resolutions, in conflict with this Ordinance are repealed to the extent of such conflict.

Section 6.  Effective Date. That this Ordinance shall be effective immediately

upon adoption on second reading for any demolition permit initially issued following

adoption.

PASSED AND ADOPTED on first reading this 13" day of January 2025.
PASSED AND ADOPTED on second reading this ___ day of , 2025.
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Mayor Jeffrey P. Freimark
ATTEST:

Dwight S. Danie, Village Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

Village Attorney
Weiss Serota Helfman Cole & Bierman P.L.
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UNDERGROUND EASEMENT
(INDIVIDUAL

This Instrument Prepared By

Work Request No.
Sec._ ,Twp__S,Rge__ E

Parcel 1.D.____ gzm:;me' _
{Maintained by County Appraiser) Address:

The undersigned, in consideration of the payment of $1.00 and other good
and valuable consideration, the adequacy and receipt of which is hereby
acknowledged, grant and give to Florida Power & Light Company, its
affiliates, licensees, agents, successors, and assigns (‘FPL’), a non-
exclusive easement forever for the construction, operation and maintenance
of underground electric utility facilites (including cables, conduits,
appurtenant equipment, and appurtenant above-ground equipment) to be
installed from time to time; with the right to reconstruct, improve, add to,
enlarge, change the voltage as well as the size of, and remove such facilities
or any of them within an easement described as follows: | Reserved for Ciput Coun

See Exhibit "A" ("Easement Area").

Together with the right to permit any other person, firm, or corporation to attach wires to any facilities hereunder and lay cable
and conduit within the Easement Area and to operate the same for communications purposes; the right of ingress and egress
to the Easement Area at all times; the right to clear the land and keep it cleared of all trees, undergrowth and other
obstructions within the Easement Area; the right to trim and cut and keep trimmed and cut all dead, weak, leaning or
dangerous trees or limbs outside of the Easement Area, which might interfere with or fall upon the lines or systems of
communications or power transmission or distribution; and further grants, to the fullest extent the undersigned has the power
to grant, if at all, the rights hereinabove granted on the Easement Area, over, along, under and across the roads, streets or
highways adjoining or through said Easement Area.

IN WITNESS WHEREOF, the undersigned has signed and sealed this instrument on ,20_.
Signed, sealed and delivered in the presence of: By:
Print Name:
(Winess™ Signature)
Print Name: Print Address:
(Winess)
Print Address:
By:
Print Name:
{Witness™ Signature) Print Address:
Print Name:
Print Address: (Witness)
STATE OF AND COUNTY OF . The foregoing instrument was acknowledged before me by
[ ] physical presence or | ] on-line notarization, this day of 20__, by
,and who is (are) personally known to me
or has (have) produced as identification, and who did (did not) take an oath.

(Type of Identification)

My Commission Expires:

Notary Public, Signature

Print Name
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BAL HARBOUR

- VILLAGE -

COUNCIL ITEM SUMMARY

Condensed Title:

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE, FLORIDA;
SELECTING ONE OF TWO RESIDENT LAYPERSONS TO APPOINT TO THE VILLAGE'S
ARCHITECTURAL REVIEW BOARD (ARB); PROVIDING FOR IMPLEMENTATION;
PROVIDING FOR AN EFFECTIVE DATE.

Issue:
Should the Village Council select one of two resident laypersons to appoint to the
Architectural Review Board (ARB)?

The Bal Harbour Experience:
Beautiful Environment [ Safety [ Modernized Public Facilities/Infrastructure

[] Destination & Amenities [] Unique & Elegant [ Resiliency & Sustainable Community
O Other:

Iltem Summary / Recommendation:

The ARB is comprised of 5 members, with 4 members holding a designation as a
registered architect or landscape architect and the fifth member being a Village
resident layperson with a familiarity with architecture, construction, plans review or
other relevant experience. Each member serves a 2-year term and each term begins
January 1, 2025. The Village resident layperson seat is currently vacant. Two highly
qualified residents of Bal Harbour have proffered their names for selection and
appointment to the ARB by the Village Council.

Luca De Felice and Brett L. Schlacter, Esqg. have both expressed their willingness to
serve on the ARB and each would bring a wealth of knowledge and expertise to the
Board.

THE ADMINISTRATION RECOMMENDS APPROVAL OF THIS RESOLUTION.

Financial Information:

Amount Account Account #
X X X
Sign off:
Village Clerk Village Manager
Dwight S. Danie Jorge M. Gonzalez

v g
\ 0
/1
1/ ‘
J

JANUARY 13, 2025 VER: 7 AGENDA ITEM R7A
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BAL HARBOUR

- VILLAGE -

COUNCIL MEMORANDUM
TO: Honorable Mayor and Village Council

FROM: Jorge M. Gonzalez, Village Manag r&

DATE: January 13, 2025

SUBJECT: A RESOLUTION OF THE VILLAGE COUNCIL OF BAL HARBOUR VILLAGE,
FLORIDA; SELECTING ONE OF TWO RESIDENT LAYPERSONS TO
APPOINT TO THE VILLAGE'S ARCHITECTURAL REVIEW BOARD (ARB);
PROVIDING FOR IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE
DATE.

ADMINISTRATIVE RECOMMENDATION
| am recommending approval of this Resolution.

BACKGROUND

Section 2-71 of the Village Code establishes the Village's Architectural Review Board (the
“ARB”) which is charged with the review of architectural plans and specifications in
connection with applications for building permits and holding hearings related to the
issuance of certificates of appropriateness as required by the Village Code.

Pursuant to the Village Code, the ARB is comprised of five members, with four members
holding a designation as a registered architect or landscape architect and the fifth member
being a Village resident with a familiarity with architecture, construction, plans review or
other relevant experience. Each member serves a two-year term and each term begins
January 1 following a Village Council election.

At this time, the current composition of the ARB is as follows.
e Reinaldo Borges, ARB Chair, Registered Architect, served since January 2020
e Jose L. Gomez, Registered Architect, served since December 2022
e Amanda Barton, Registered Architect, served since December 2024
e Nathan VanDeman, Registered Landscape Architect, served since July 2021
e Vacant, Resident Layperson.

Mr. Koplowitz, the Village resident layperson member of the Board, in December 2024 had
expressed his desire to cycle off the ARB due to a full work schedule.

Two residents of the Village have expressed their desire to serve on the ARB, Luca De Felice
and Brett L. Schlacter, Esq.

JANUARY 13, 2025 VER: 7 AGENDA ITEM R7A
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January 13, 2025 Council Meeting
Re: ARB Resident Layperson Member Appointments
Page 2 of 2

ANALYSIS

Mr. De Felice is a Bal Harbour-based architectural and interior designer with a multidisciplinary
background in contemporary art and architectural graphics. He currently leads LDF
International Corp as Head of Board, Art Director, Designer, and Design Coordinator. He has
collaborated with international contemporary artists, and continued with a scholarship in New
York before returning to Italy to master diverse materials and design techniques. He has
worked globally as Interior Director for prestigious Italian architectural and interior design
firms. In 2022, he moved to Miami under an O1 - Extraordinary Abilities Visa, where he has
undertaken a series of high-profile projects, including private apartments, luxury restaurants,
and nightclubs across Miami and Nashville. His work includes comprehensive project
management, design innovation, and execution, with ongoing endeavors such as a private villa
in Miami Shores and a restaurant in Coconut Grove.

Mr. Schlacter is an attorney, entrepreneur, and investor based in Bal Harbour, Florida. He is the
founder of Schlacter Law, a trial law firm with a personal injury, property, corporate, and
litigation practice, supported by a team of 25 employees and six attorneys. He founded Infinity
Properties USA, LLC, a full-service property and asset management firm with over $150 million
in assets under management, specializing in real estate, secured loans, and hospitality. He
established Florida Business Leaders, LLC, a networking company with over 100 members. A
summa cum laude graduate of Nova Southeastern University Shepard Broad Law Center, he
holds a JD and a BS in Finance from the University of Florida. He is a dedicated family man,
skilled martial artist with black and blue belts in American Karate and Brazilian Jiu-Jitsu, and an
avid backcountry skier and mountain biker. He is also involved in philanthropy and has
expertise in legal, accounting, real estate, and technology domains.

Both have expressed their desire to serve on the ARB and a commitment to their role and
each would bring a wealth of knowledge and expertise to the Board.

THE BAL HARBOUR EXPERIENCE

The Architectural Review Board is an integral part of the Village of Bal Harbour’s vision to
develop and maintain a beautiful environment as well as, a well-designed and modernized
community that remains resilient and sustainable to protect the future of our community.

CONCLUSION
It is recommended that the Village Council select one of the two names proffered to be
appointed as the new resident layperson member of the Architectural Review Board.

ATTACHMENTS
1. Attachment - Luca De Felice Résumé.
2. Attachment - Brett L. Schlacter, Esq. Résumé
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RESOLUTION NO. 2025-

A RESOLUTION OF THE VILLAGE COUNCIL OF BAL
HARBOUR VILLAGE, FLORIDA; SELECTING ONE OF TWO
RESIDENT LAYPERSONS TO APPOINT TO THE VILLAGE'S
ARCHITECTURAL REVIEW BOARD (ARB); PROVIDING FOR
IMPLEMENTATION; PROVIDING FOR AN EFFECTIVE DATE.
WHEREAS, Section 2-71 of the Village Code establishes the Village's Architectural
Review Board (the “ARB"); and
WHEREAS, the Architectural Review Board (ARB) is an integral part of the Village of
Bal Harbour's vision to develop and maintain a well-designed and modernized community
that remains resilient and sustainable to protect the future of our community; and
WHEREAS, pursuant to the Village Code, four (4) members of the ARB shall be
either registered architects or registered landscape architects, but need not be residents
of the Village, and one (1) member of the ARB shall be a resident layperson of the Village,
provided that the resident layperson has familiarity with architecture, construction, plans
review, or similar relevant knowledge; and
WHEREAS, current members or the ARB are Reinaldo Borges, Jose L. Gomez,
Nathan VanDeman, and Amanda Barton; and
WHEREAS, In December 2024, David Koplowitz, the Village resident layperson,
indicated his desire to cycle off the ARB, due to issues with workload; and
WHEREAS, Luca De Felice and Brett L. Schlacter, Esq. have been identified as good
candidates to fill the seat vacated by Mr. Koplowitz; and
WHEREAS, Luca De Felice, a Bal Harbour-based architectural and interior designer,
blends his multidisciplinary expertise in art and design with global experience, leading
LDF International Corp since 2022 to deliver innovative, high-profile projects, including
luxury restaurants, nightclubs, and private residences; and
WHEREAS, Brett L. Schlacter, Esq., a Bal Harbour-based attorney, entrepreneur,
and investor, is the founder of Schlacter Law and Infinity Properties USA, overseeing $150
million in assets, while also leading Florida Business Leaders, LLC, and balancing his
professional success with philanthropy and a dynamic personal life; and

WHEREAS, Mr. Felice and Mr. Schlacter have both demonstrated their commitment

Bal Harbour Village Resolution 2025- VER: 7 1
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to serve Bal Harbour Village, and each would bring a wealth of knowledge and expertise
to the Board; and
WHEREAS, the Village Council has determined it is in the best interest of the Village

to select one of the two names proffered as members to the ARB for a new term.

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF BAL
HARBOUR VILLAGE, FLORIDA, AS FOLLOWS:

Section 1.  Recitals Adopted. That the above stated recitals are hereby adopted

and confirmed.

Section 2. Member Selection and Appointment. That the following resident

layperson is hereby selected and appointed to serve on the ARB:

Section 3. Implementation. That the Village Manager is hereby authorized to

take all actions necessary to execute the appointment and implement this Resolution.

Section4.  Effective Date. That this Resolution shall take effectimmediately upon

the adoption hereof.

PASSED AND ADOPTED this 13™ day of January, 2025.

- ¢HARBOURY, -

2 v

Mayor Jeffrey P. Freimark
ATTEST:

Dwight S. Danie, Village Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

Village Attorney
Weiss Serota Helfman Cole & Bierman P.L.

Bal Harbour Village Resolution 2025- VER: 7 2
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Luca De Felice

10170 Collins Avenue

33154 Bal Harbour, Miami- FL
United States

Mobile: +1 786 890 9688
luca@|ucadefelicedesign.com
www.ldfdesigner.com

Profile

My expertise in the field of architectural and interior design is the result of a multidisciplinary training.

I moved my first steps in the world of art, collaborating with great names in international contemporary
art. Then, | began a training in the field of graphics for architecture, continuing studying and
experimenting in the world of contemporary art, until | won a young artist scholarship in New York.

On my return to ltaly | started studying and working with all types of materials, and travelling all around
the world as Interior Director for some important Italian architectural studios and interior design
companies.

In 2022 | landed in Miami with an O1 - Extraordinary Abilities Visa, offering my expertise to new clients.

Professional Experiences

Period: 2022 — Till now
Company: LDF International Corp (Architectural and Interior Design Project, Decoration, Project
Management).

Main activities: Head of board, art Director, Designer, design coordinator.

Projects:
2022_11 - 2023_03: Private apartment in 50 Biscayne — Miami Downtown (project design and realization)

2023_03 - 2023_12: Private apartment in Brickell Key — Miami Brickell (project design and realization)
2023_09 - 2024_07: Luxury Restaurant in Miami Beach (project design and realization)

2023_12 - 2024_03: Restaurant in Miami Beach (project design)

2024_01 - 2024_05: Restaurant in Nashville (project design)

2024_09 - 2024_19: Night Club Renovation in Miami Beach (project design)

2024_04 - 2024_11: Restaurant in Coconout Grove - Miami (project design and realization)

2024_12 - in progress: Private Villa in Miami Shore (Architectural and interior project design + realization)
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Period: 2017 - 2022
Company: Manodopera srls (architectural and interior design project and project managment).

Main activities: Art Director, Interior Design director and coordinator, site manager.

2017_01 - 2017_05: Private SPA in Altai (turnkey project: architectural, landscape, interior + realization)
2017_06 - 2017_10: Poggio Le Volpi_ Luxury Restaurant in Rome (turnkey project)

2017_06 - 2018_01: Private Apartment in Saint Petersburg (Interior Design Project)

2018_01 - 2019_01: Private Luxury Apartment in Saint Petersburg (Interior Design Project)

2018_02 - 2019_04: Private Villa in Tenerife (Architectural and Interior Design Project)

2018_09 - 2020_03: Private Wineyard 14.000 sqm (turnkey)

2020_10 - 2021_08: Luxury restaurant in Milan (turnkey project)

2020_11 - 2021_02: Private office in Rome (turnkey project)

2020_11 - 2021_03: Private Luxury Villa in Rome (turnkey project)

Other main projects till 2022:
Privat Villa in Rome, Privat Villa in Marbella, Privat apartment in Boca Raton, Private apartment in Rome.

Period: 2010 -2017

Company: Exofficina srl and Exclusiva Design srl (Architectural and Interior Design Project,
Decoration, Project Management).

Main activities: Art Director, Designer, design coordinator, site manager.

2015_09 - 2016_09: Private Residence in Saint Petersburg
2015_10: Ferrari Store Shanghai

2015_01 - 2015_09: Private Villa in Sardinia

2015_03 - 2015_09: Private apartment in Montecarlo (France)
2014_12 - 2015_03: Spa in Saint Petersburg

2014_06 - 2014_12: Gazpromneft Offices in Saint Petersburg

Other main projects from 2010 till 2014:
Privat Villa in Sardinia, Privat Villa in Moscow, Privat apartment in Saint Petersburg, Privat Villa in Saint
Moritz, Privat apartment in Paris, Dacia in Siberia, Private Villa in Wien.

Period: 2004 —2009
Company: Design 2000 International (Architectural and Interior Design Project, Project
Management).

Main activities: Designer, design coordinator, site manager.

MAIN PROJECTS

Private residence in Cap-Ferrat (France)
Private residence in Moscow

Private residence in Luanda (Angola)
Private residence in Qatar

Private residence in London

Private residence in Montecarlo (France)
Private residence in Paris
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Period: 2003 —2005
Company: Gilman Foundation and Metropolitan Foundation New York
Main activities: Research in contemporary art (as scholarship winner).

Other projects and activities till 2003
Graphic Design work for:
K-ien Design Studio
Paolo Desideri Studio ABDR
Gap Associate Architects
Enzo Calabrese Design Studio
Proger spa
Gabriele D’Annunzio University of Pescara

Period: 1997 - 1999

Employer: Mario Schifano (artist)

Activities: Personal Assistant

Period: 1995 - 1999

Emplyer: Fuori Uso Pescara (Cultural art Foundation)

Activities: Artist and assistant to other artists such as Jospeph Cossut, David Hammons, Maurizio

Cattelan, Studio Azzurro, Betty Bee, Ettore Spalletti, Enzo Cucchi, Sandro chia, Mimmo
Paladino, Michelangelo Pistoletto, Alfredo Pirri, Giuseppe Penone).
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Brett L.. Schlacter, Esq.

162 Park Drive Bal Harbor Florida 33154 e 305-304-7773-bls@schlacterlaw.com

PROFESSIONAL EXPERIENCE

2013-Present, Founder Schlacter Law, Trial Law Firm, Bay Harbor Islands
e 25 Employees & 6 Attorneys
e Robust Personal Injury and First Party Property Practice.
e Robust Corporate & Litigation Practice
e Stellar Reputation for Ethical Legal Representation.
o www.schlacterlaw.com

2020-Present, Founder Infinity Properties USA, LLC, Bay Harbor Islands
o 10+ Employees.
e Holdings Include Secured Loans, Real Estate and Hotels.
e +150MM AUM.
e Full-Service Property & Asset Manager
o www.infinitypropertiesusa.com

2017-Present, Founder/Owner Florida Business Leaders, LL.C, Bay Harbor Islands
e For Profit Category Exclusive Networking Company
e  Over 100 Members
e Growing Membership.
o www.forbusinessleaders.com

PERSONAL & SKILLS
e Father of two children Stella and Max. Married to Erika Schlacter.
e Back Country Skiing and Mountain Biking

e Black Belt American Karate and Kickboxing
e Blue Belt Brazilian Jui Jitsu.
e Philanthropy = University of Miami Champion, FIDF, +
e [Legal
o M&A
o Corporate
o Litigation
o Real Estate
e Accounting
o Yardi Voyager and Quickbooks
AP
AR
Property Accounting
Budgeting
e Real Estate
o Investment Management
o Architecture
o Construction
o Saftey
e Internet Technology and Computer Science

©]
o
o]
©]

EDUCATION
Sept 2009 - May 2012, Nova Southeastern University, Shepard Broad Law Center, Summa Cum Laude, JD 2012
e C(Class Rank: 1 out of 400 First Semester

Sept 2005 - May 2009, University of Florida, Warrington Cﬁege of Business, BS Finance 2009


http://www.schlacterlaw.com/
http://www.infinitypropertiesusa.com/
http://www.forbusinessleaders.com/
mailto:305-304-7773-bls@schlacterlaw.com
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BAL HARBOUR

- VILLAGE -

DISCUSSION ITEM

TO: Jorge M. Gonzalez, Village Manager
FROM: Buzzy Sklar, Councilman
DATE: January 13, 2025

SUBJECT:  Discussion Regarding Public Event Bollard’s

Please place an item on the January 13, 2025, Village Council Meeting Agenda for a
discussion regarding bollards where public events are hosted.

JANUARY 13, 2025 VER: 7 AGENDA ITEM R9A
49



50



BAL HARBOUR

- VILLAGE -

DISCUSSION ITEM

TO: Jorge M. Gonzalez, Village Manager
FROM: Buzzy Sklar, Councilman
DATE: January 13, 2025

SUBJECT: Discussion Regarding Cars Loitering

Please place an item on the January 13, 2025, Village Council Meeting Agenda for a
discussion regarding cars loitering.

JANUARY 13, 2025 VER: 7 AGENDA ITEM R9B
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BAL HARBOUR

- VILLAGE -

DISCUSSION ITEM

TO: Honorable Mayor and Village Council

FROM: Jorge M. Gonzalez, Village I\/Ianagex{ &
:/\

DATE: January 13, 2025 U

SUBJECT: Discussion Regarding Impacts To The Village Charter Of State Preemptions
(Zoning By Referendum)

In recent sessions, the State Legislature has enacted certain laws which have the effect of
limiting or preempting local governments’ land development regulation powers. Among
the various laws, one specifically has the effect of preempting requirements for initiative or
referendum in regard to land development regulations. In the past this has been
described as “Zoning by Referendum.” The attached analysis by the Village Attorney
examines the argument that the new law prevents the Village from seeking voter approval
of future changes to the Village's height regulations in accordance with Section 80 of the
Village Charter.

You will recall that this issue was previously discussed during the 2024 Village Council
Retreat. At that time, we informed you of the legislation and our preliminary assessment of
its impact on the Village charter. After some discussion and deliberation, the consensus of
the council was to instruct the Village Attorney to further review the issue and provide a
legal analysis of how the legislation specifically affects Bal Harbour Village.

In the intervening period, the Village also received correspondence from counsel for the
Bal Harbour Shops, asserting arguments regarding the impact of this legislation on the
Village Charter. Lastly, we have also conferred with counsel for other Bal Harbour Village
property owners considering their property uses and the impacts of this legislation on their
development plans.

The Village Attorney's research and analysis on this issue is attached for your review. The
analysis identifies an apparent conflict that can and should be proactively resolved by
Council action. This discussion item is presented to provide an opportunity for the Council
to discuss the Village Attorney’s analysis, ask pertinent questions and develop a consensus
on a strategic path to move forward and give direction on the next appropriate steps to
remedy the issues that have been identified.

Issues to Consider:

In light of the Village Attorney’s analysis and the argument that Village Charter Section 80
conflicts with and therefore has been preempted by state law, the Village Council may wish
to consider amending its height regulations and definitions to provide greater protections
that could substitute for the referendum requirement that has been preempted. The
Council may wish to consider adopting an ordinance that creates a process for how it will

JANUARY 13, 2025 VER: 7 AGENDA ITEM R9C
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consider requests for future changes to the height standards moving forward, which would
provide clarity and certainty of process.

It should be noted that a host of other land development regulations are currently under
the Village Council control, subject to any superseding County, State or Federal
requirements. In addition, prior to the enactment of Section 80 of the Village Charter in
2006, matters relating to building height were also under the purview and control of the
Village Council. Given the preemption, the Council is now (again) the body that should
rightly assert control over all land development regulations.

Given this new legislative preemption and in consideration that building height in the past
received an additional level of review, it is prudent for the Council to consider an
Ordinance to establish its intention and procedures moving forward. In doing so, and in
addition to establishing a process, there are other height related items that the Council
may wish to consider and codify as part of this deliberation:

1. Establish extraordinary measures requiring greater scrutiny and consideration
before any future change to height regulations is approved. These may include:
o Require a Discussion Item be placed and considered at a regularly
scheduled Village Council meeting on any future such request before
proceeding with the statutory process of adoption,
e Require that the Discussion Item allow for public comment?

o Require that the legal public hearing by the Local Planning Agency (LPA)
be held before the first reading by the Village Council,

o Require a supermajority (4/5) vote of the Village Council to successfully
enact any such legislation,

e Only at Second Hearing? or

e Both First and Second Hearing?

2. Harmonize the method of measuring height with the minimum required elevation
for finished floors to be consistent village wide, allowing for current and future
FEMA flood map or other State and Federal requirements. (l.e. FEMA, Building
Code, or other Base Flood Elevation standards, etc.)

3. Provide for a voluntary freeboard allowance of some specified maximum amount,
o During the 2024 legislative session, the Florida Legislature considered a
law mandating minimum floodplain requirements and for additional
voluntary freeboard requirements adopted locally up to 10 feet. It is
expected that this legislation will be considered again during the 2025
session with a good chance of success.

4. Establish a universal height limit for municipal or institutional buildings,
regardless of zoning district or location,

It is recommended that the Council discuss this matter and give instruction to the Village
Manager and Village Attorney to draft proposed text amendments consistent with your
guidance for Council consideration at a future Village Council meeting.

Attachments: Village Attorney Analysis
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BAL HARBOUR

- VILLAGE -

TO: Honorable Mayor and Village Council
Jorge Gonzalez, Village Manager

FROM: Susan L. Trevarthen, Village Attorneyﬂf
DATE: January 13, 2025
SUBJECT: Legal Analysis of Village Charter Requirements Regarding Building Height

This memo analyzes the question of the height limits applicable to development in the Village. This issue
was discussed by the Village Council at its 2024 Retreat, as it related to recent state legislation prohibiting
voter referenda on land development regulations. The Village also received correspondence from counsel
for the Bal Harbour Shops, asserting arguments regarding the impact of this legislation on the Village
Charter. And the Village has also conferred with counsel for other property owners about this issue. The
Village Manager will present his recommendations for action on this issue in a discussion item for the
January 13, 2025 meeting.

In brief, this analysis concludes that there is a reasonable argument that Section 80 of the Village Charter
conflicts with recent state legislation, and therefore can no longer be enforced. The memo sets forth the
history of this charter section and of the state law surrounding such provisions, describes and responds
to the analysis received, and provides guidance on how the Village might read this section going forward.
In a separate memo, the Village Manager presents options for how to respond to this analysis.

BACKGROUND

Village Charter Provisions re Height

Adopted in 2006 by a referendum vote of the Village electors (and amended by the voters in 2020 to
address the measurement of height for Single Family Dwellings), Section 80 of the Village Charter
establishes the height limits in the Village as follows:

Building height allowed on any property shall not exceed the permitted height for that property
set forth in the Village's comprehensive plan! or municipal code, in effect the date this amendment
is approved, whichever provisions are most restrictive. Notwithstanding the foregoing, the height
of single family dwellings may be measured from the highest minimum elevation provided by state
or federal law. Unless otherwise specified in the comprehensive plan or municipal code in effect
the date this amendment is approved, each building "story" shall mean 11 feet in height.

Village Charter, § 80.

Attempts to further amend this section were rejected by the voters, including one in 2021 brought
forward by petition that provided greater height for the Bal Harbour Shops property, and one in 2023

1The Village Comprehensive Plan does not regulate the height of development in the Village.
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advanced by the Village Council to provide greater height for structures used for municipal purposes. See
Exhibit A, Rejected Charter Amendments to Section 80.

What is the impact of having Section 80 in the Charter? Charters are created by vote of the electors, and
may only be amended by similar vote of the electors. The Village Council lacks the power to directly amend
the Charter without obtaining voter approval. See Section 166.031, Florida Statutes, in Exhibit B.
Therefore, Village changes to Section 80, or to the 2006 height standards that Section 80 freezes in place,
can only be accomplished with the approval of the electors.

All municipal charters are subject to the requirements of general law, which means that state statutes can
override municipal charter requirements.?

Land Development Regulations re Height

Part Il of Chapter 163, Florida Statutes, the Community Planning Act, requires local governments to adopt
comprehensive plans by ordinance, and to adopt implementing land development regulations into their
local codes of ordinances. The statute generally defines land development regulations as “ordinances
enacted by governing bodies for the regulation of any aspect of development and includes any local
government zoning, rezoning, subdivision, building construction, or sign regulations or any other
regulations controlling the development of land, except that this definition does not apply in s.
163.3213.3” Ordinances regulating height are components of local zoning codes that regulate
development, and are therefore land development regulations.

2 Section 166.021. Powers.

(1) As provided in s. 2(b), Art. VIII of the State Constitution, municipalities shall have the governmental, corporate, and
proprietary powers to enable them to conduct municipal government, perform municipal functions, and render municipal
services, and may exercise any power for municipal purposes, except when expressly prohibited by law.

(2) “Municipal purpose” means any activity or power which may be exercised by the state or its political subdivisions.

(3) The Legislature recognizes that pursuant to the grant of power set forth in s. 2(b), Art. VIII of the State Constitution, the
legislative body of each municipality has the power to enact legislation concerning any subject matter upon which the state
Legislature may act, except:

(a) The subjects of annexation, merger, and exercise of extraterritorial power, which require general or special law
pursuant to s. 2(c), Art. VIl of the State Constitution;

(b) Any subject expressly prohibited by the constitution;
(c) Any subject expressly preempted to state or county government by the constitution or by general law; and

(d) Any subject preempted to a county pursuant to a county charter adopted under the authority of ss. 1(g), 3, and
6(e), Art. VIII of the State Constitution.

(4) The provisions of this section shall be so construed as to secure for municipalities the broad exercise of home rule powers
granted by the constitution. It is the further intent of the Legislature to extend to municipalities the exercise of powers for
municipal governmental, corporate, or proprietary purposes not expressly prohibited by the constitution, general or special law,
or county charter and to remove any limitations, judicially imposed or otherwise, on the exercise of home rule powers other
than those so expressly prohibited. . . .

3 For purposes of substantially affected persons maintaining administrative actions to assure that land development regulations
implement and are consistent with the local comprehensive plan, a land development regulation is defined in Section
163.3213(2)(b) as “an ordinance enacted by a local governing body for the regulation of any aspect of development, including a
subdivision, building construction, landscaping, tree protection, or sign regulation or any other regulation concerning the
development of land. This term shall include a general zoning code, but shall not include a zoning map, an action which results in
zoning or rezoning of land, or any building construction standard adopted pursuant to and in compliance with the provisions of
chapter 553 [Florida Building Code].
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The Village Code of Ordinances, Chapter 21 “Zoning”, is the source of the Village’s height regulations, as
limited by the Charter.

First, the Code supplies relevant definitions, as follows:
Sec. 21-1. - Definitions and rules of construction.

(@) For the purpose of this chapter, which shall be known as the Zoning Ordinance of Bal Harbour
Village, Florida, words used in the present tense include the future; the singular number
includes the plural, and the plural the singular; the words "used for" include the meaning
"designed for"; the word "structure" includes the word "building"; the word "shall" is
mandatory and not directory; and the word "lot" includes the words "plot" and "tract".

(b) Words and terms not defined in this section shall be interpreted in accord with their normal
dictionary meaning and customary usage.

(c) The following words, terms and phrases, when used in this chapter, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different
meaning:

* * *

Height of a Building or Structure means the vertical distance from the average Street Grade to the
highest point of the coping of a flat roof or to the average height of the highest gable of a pitch or
hip roof. Notwithstanding the foregoing, the height of Single-Family Dwellings may be measured
from the highest minimum elevation provided by state or federal law; the Base Flood Elevation
plus any additional Freeboard, as defined in section 8.5-2. of the Village Code.* Penthouses shall
be considered in determining both the Height and the number of Stories of a Building. When a
parapet wall is provided, the vertical distance shall be measured from the average Street Grade to
the highest point of its parapet wall. Parapet walls shall not exceed four feet in height as measured
from the highest point of the roof to the highest point of the parapet wall.

* * *

Penthouse means any Structure above the main roof of a Building used for living, professional or
business purposes. Penthouses may also be used for housing elevator machinery and water
storage tanks. Penthouses, except when used for machinery or storage of water, are considered
as an additional Story to the height of a Building and shall be considered in Height measurement.

* * *

Story means that portion of a Building included between the upper surface of any floor and the
upper surface of the floor next above, except that the topmost Story shall be that portion of a
Building included between the upper surface of the topmost floor and the ceiling or roof above. If
the finished floor level directly above a basement is more than six feet above Grade, such
basement shall be considered a Story. For the purposes of Section 80 of the Village Charter, it is
hereby specified that there shall be no limitation on the height of a building "story," so long as the
overall height limits specified within this Code are not exceeded. It is the specific intent of the
Village Council that the 11 foot story height limitation contained in Section 80 of the Charter shall
not be applicable in any zoning district as it is the intention of the Council that the height of a story

4 This sentence was added to implement the 2020 Charter amendment, which added the following sentence to Section 80:
“Notwithstanding the foregoing, the height of single family dwellings may be measured from the highest minimum elevation
provided by state or federal law.”
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shall be specified as "unlimited" so as to allow freedom of design for lofts, mezzanines, vaulted
ceilings, lobbies, assembly areas, mechanical rooms or spaces, multi-story units or clerestory areas.

Street means a thoroughfare which affords the principal means of access to abutting Property.

Street Grade means the average elevation of the centerline of the abutting Street as measured at
the crown of the road.

* * *

It is important to note that the definition of Story in the Code was amended by the Village Council prior
to the effectiveness of Section 80 of the Charter, and overrode the 11-foot story height limitation in
Section 80.

Therefore, as frozen by the Charter, the Code provides that height on properties (that are not single
family) must be measured from average street grade. Calculations of whether the standards for height
and number of stories are met must include any penthouses, and an additional four feet is allowed for
parapet walls. The height of stories is not limited to 11 feet, and is measured from the upper level of each
floor to the upper level of the next floor. Basements are considered stories if the finished floor of the story
above the basement level is more than 6 feet above grade. The height and story limits on development
other than single family are as follows:

Zoning Category Height Limit (Feet) Stories
PC Private Club 35 2
RM-1 MF Residential 30 2
RM-2 MF Residential 30 2
RM-3 MF Residential 30 2
RM-4 MF Residential 35 2
RM-5 MF Residential 45 3
OF Ocean Front District 275 (25 more for nonhabitable roof features) 17 — additional stories
controlled by front setback
B Business District 56 3
Parking structures measured from surface parking level: 36 feet or 3 stories, or
56 feet or 5 stories with public hearing. Garage stories limited to 11.5 feet.
Up to 42,600 sq .ft. with a public hearing: 69 feet.
Stories limited to 19 feet

The Bal Harbour Shops and Height

This 16-acre property is designated Commercial COM on the Future Land Use Map of the Village’s
Comprehensive Plan. As noted above, the Plan does not regulate the height.

The property is zoned B Business, and therefore is limited by Section 21-318 of the Village Code to 56 feet
in height and 5 stories with a public hearing, with a maximum story height of 19 feet, special height rules
for parking garages, and the ability for up to 42,600 square feet to reach 69 feet with a public hearing.

In 2020, the Future of Bal Harbour committee collected petitions and qualified to place on a January 2021
ballot a proposal to change the height limits applicable to the Bal Harbour Shops property (the Special
Business Improvement Area). The Shops indicated that the additional height was necessary to pursue a
hotel and other development on their property, and the question proposed that the height limit for their
property be set by the Village Council following a public hearing. The Village electors rejected this
proposal. See Exhibit A. In January 2024, the Shops filed their Live Local Act development application, and

4
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indicated that a key consideration in doing so was that this statute provides qualifying projects additional
height for their property without approval of the Village electors or Village Council.

The Village amended the B District height requirement to acknowledge that it will follow the Live Local
Act’s height preemption for qualifying projects. Based on the Oceanfront OF zoning district, the only high-
rise district in the Village Code, the height for such projects is limited to 275 feet with 25 additional feet
available for nonhabitable roof features. The achievable height in stories is governed by the front setback;
for each story over 17 stories, the setback from Collins Avenue must be increased. However, the Village
denied the Live Local Act application, and found that it was not a qualifying project pursuant to state law.
Litigation is pending regarding this issue.

Policy Issues with Inability of Village Council to Amend Height Regulations

As the Village identified in its early efforts to develop a program for the new Village Hall, the fact that that
the Village’s height regulations require measurement from street grade rather than the highest minimum
elevation pursuant to state or federal law poses a growing challenge to development in this era of sea
level rise. As the minimum elevation rises while the street grade and maximum height standards remain
fixed, the developable height effectively shrinks. Preliminary studies show that Village Hall could not have
the programmatically required space and meet the Code height limitations. If the height were measured
from the highest minimum elevation, the professional architects indicated that they could design a Village
Hall that met the Village’s program requirements. However, when this issue was presented to the electors
in May 2023 by the Village Council (prior to the statute becoming effective July 1, 2023), they rejected the
use of the highest minimum elevation to measure the height of structures used for municipal purposes.
See Exhibit A.

More recently, another property owner has inquired about this height limit and how it impacts
redevelopment of a parcel on the west side of Collins Avenue. All development in the Village that is not
single family faces this measurement challenge under the Code’s height measurement.

Letter from Bal Harbour Shops

The Village received a letter from the attorneys for the Bal Harbour Shops, asserting that Village Charter
Section 80 is no longer enforceable or valid because of the adoption of a statute by the Florida Legislature
in 2023. See Exhibit C. Effective July 1, 2023, the new law created Section 163.3167(8)(b): “An initiative
or referendum process in regard to any land development regulation is prohibited.”

The letter argues that Section 80 conflicts with this statute by requiring voter approval to change the
Village’s height regulations in the Village Code, and therefore cannot be given effect. It further argues that
the statute is retroactive in its effect and applies not just to prevent the adoption of future Charter
requirements of this kind, but also to existing Charter provisions such as Section 80 of the Village Charter.
ANALYSIS

Statutory Prohibitions of Various Land Use and Zoning Decisions by the Voters

Chapter 2023-305, Laws of Florida, amended Section 163.3167’s several prohibitions of voter approval
requirements in relation to development to also prohibit “an initiative or referendum process in regard
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to any land development regulation.”® Section 163.3167(8)(b) broadened the existing prohibitions of local
referenda and initiatives regarding comprehensive plan amendments and development orders.

It is not possible to generalize the impact of this statute on all charters in the state; most of them are
unique in their wording. If the charters specifically call for voter approval of zoning ordinances, that is
more clearly prohibited by Section 163.3167(8)(b). The Village has interpreted the Charter very
conservatively, and has chosen to go to the electors for approval of any change that even arguably
impacted Section 80.

More specifically, the Village has interpreted Section 80 of the Charter not to require elector approval of
changes to the Code. Rather, as demonstrated by the Village’s implementation of the 2020 amendment
to the method of measuring height of single family structures, the electors were asked to approve an
amendment to Section 80 authorizing this change. After the voters approved the amendment to Section
80, the Village Council then used its legislative powers to amend the Code consistent with the amended
Section 80.

In contrast, Miami Beach has charter provisions that require voter approval prior to any increase to the
"zoned floor area ratio" of any property within the City, and prior to enacting any Ordinance that reduces
the powers and duties of the Historic Preservation Board, or creates less stringent historic preservation
standards or regulations. See Miami Beach Charter Sections 1.03(c)® and 1.06’. Miami Beach concluded

5 Section 163.3167, Florida Statutes, provides in relevant part:
(8)(a) Aninitiative or referendum process in regard to any development order is prohibited.
(b) Aninitiative or referendum process in regard to any land development regulation is prohibited.

(c) Aninitiative or referendum process in regard to any local comprehensive plan amendment or map amendment is prohibited
unless it is expressly authorized by specific language in a local government charter that was lawful and in effect on June 1, 2011.
A general local government charter provision for an initiative or referendum process is not sufficient.

(d) A citizen-led county charter amendment that is not required to be approved by the board of county commissioners
preempting any development order, land development regulation, comprehensive plan, or voluntary annexation is prohibited
unless expressly authorized in a county charter that was lawful and in effect on January 1, 2024.

(e) Itis the intent of the Legislature that initiative and referendum be prohibited in regard to any development order or land
development regulation. It is the intent of the Legislature that initiative and referendum be prohibited in regard to any local
comprehensive plan amendment or map amendment, except as specifically and narrowly allowed by paragraph (c). Therefore,
the prohibition on initiative and referendum stated in paragraphs (a) and (c) is remedial in nature and applies retroactively to
any initiative or referendum process commenced after June 1, 2011, and any such initiative or referendum process commenced
or completed thereafter is deemed null and void and of no legal force and effect.

6 “The floor area ratio of any property or street end within the City of Miami Beach shall not be increased by zoning, transfer, or
any other means from its current zoned floor area ratio as it exists on the date of adoption of this Charter Amendment [November
7, 2001], including any limitations on floor area ratios which are in effect by virtue of development agreements through the full
term of such agreements, unless any such increase in zoned floor area ratio for any such property shall first be approved by a vote
of the electors of the City of Miami Beach.” In the June 30, 2023 memo, this provision was characterized as requiring a voter
referendum prior to any legislative action that would result in an increase to a property's zoned FAR as it existed on November 7,
2001. Examples of such legislative action were given, included Miami Beach seeking voter approval of the adoption of an
ordinance creating an overlay zone with greater FAR, or of an amendment to the Code creating FAR incentives for properties
meeting certain geographic or use criteria, rather then voter approval of changes to the Charter followed by City Commission
enactment of ordinances to amend the Code.

7 As characterized in the June 30, 2023 memo, Charter Section 1.06 requires voter approval prior to the adoption of any Ordinance
which "reduces the powers and duties of the City's Historic Preservation Board, or creates less stringent historic preservation
standards or regulations . . . ." The memo noted that the City had never attempted to exercise this clause, and questions whether
an amendment to the powers or duties of a land use board would satisfy the statutory definition of a “land development

6
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that Section 163.3167(8)(b) prohibits certain portions of their charter requirements related to
development and land use.® See Miami Beach City Attorney memo dated June 30, 2023, Exhibit D,
correctly observing that “[t]he City Charter is not absolute, and a local ordinance or charter provision may
not be construed in a manner that would conflict with State law. See Sarasota Alliance for Fair Elections,
Inc. v. Browning, 28 So. 3d 880, 888 (Fla. 2010); see also City of Miami Beach v. Rocio Corp., 404 So. 2d
1066, 1069 (Fla. 3d DCA 1981).” The memo also recognizes that the City could implement alternative
protections related to FAR increases, by adopting a supermajority voting requirement when such
increases are considered by the City Commission.

Shops Arguments on Impact of Statute

Shops’ counsel argued that the Village Charter Section 80 was preempted by the adoption of Section
163.3167(8)(b). Counsel also argues that Section 163.3167(8)(b) is retroactive in its impact. Counsel points
to the lack of a savings clause, while ignoring that Section 163.3167(8)(e) itself specifies that it is only
retroactive as to subsections (a) and (c).

Characterizing the Shops’ goal as the construction of a hotel with a height in excess of that allowed by the
B Business District, counsel correctly notes that “a referendum is required to amend or repeal the Charter
Height Prohibition. See § 166.031(2), Fla. Stat. (charter amendments subject to a referendum of the
electors).” They then conclude that “The practical and legal effect of the Charter Height Prohibition is to
illegally require a referendum to amend the Charter for any land development regulation proposed to
exceed the height limits set forth in the Charter Height Prohibition.”

Counsel continues:

As a result, the Charter Height Prohibition conflicts with the Referendum Prohibition and is invalid
under Article VII, § 2(b) of the Florida Constitution, because, as the Florida Supreme Court has
stated:

The critical phrase of article VIII, section 2(b)—"except as otherwise provided by
law"—establishes the constitutional superiority of the Legislature's power over
municipal power. Accordingly, "[m]unicipal ordinances are inferior to laws of the
state and must not conflict with any controlling provision of a statute." Thomas,
614 So. 2d at 470. When a municipal "ordinance flies in the face of state law" —
that is, cannot be reconciled with state law—the ordinance '"cannot be
sustained." Barragan, 545 So. 2d at 255. Such "conflict preemption" comes into
play "where the local enactment irreconcilably conflicts with or stands as an
obstacle to the execution of the full purposes of the statute." 5 McQuillin Mun.
Corp. § 15:16 (3d ed. 2012).

City of Palm Bay v. Wells Fargo Bank, N.A., 114 So. 3d 924, 928 (Fla. 2013). Under this doctrine,
“an ordinance which supplements a statute's restriction of rights may coexist with that statute,
whereas an ordinance which countermands rights provided by statute must fail.” Miami Beach v.

regulation.” In other words, the memo correctly recognizes that Section 163.3167(8)(b) only applies to land development
regulations, not to all local enactments.

8 The June 30, 2023 memo also concluded that other portions of the Charter requiring voter approval of zoning map amendments
that were previously grandfathered by the statute based on their adoption prior to 2011 were not prohibited by Section
163.3167(8)(b): “Given that the New Law broadly prohibits a referendum on the adoption of a land development regulation, the
foregoing interpretation as to map amendments may be subject to challenge. Any such challenge is one we would take on in good
faith, as we will continue to give effect to the City Charter to the fullest extent permitted under State law.”
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Rocio Corp., 404 So. 2d 1066, 1070 (Fla. 3d DCA 1981) (internal citations omitted). “When the
controlling law directs how a thing shall be done that is, in effect, a prohibition against its being
done in any other way.” Alsop v. Pierce, 155 Fla. 185, 196, 19 So. 2d 799, 805-06 (1944). Moreover,
a “city should not be permitted to do indirectly that which it cannot do directly.” Barragan v.
Miami, 545 So. 2d 252, 255 (Fla. 1989) (Erlich, J., concurring).

The arguments based on Palm Bay can be distinguished, because a charter provision adopted by the
voters is not a land development regulation adopted by the local governing body. See Cocoa Beach, below.

Alsop and Barragan are arguably more on point. While it predates home rule and the comprehensive
planning statutes, one could argue under Alsop that Section 163.3167(8)(b) dictates how land
development regulations must always be done, and is therefore effectively a prohibition on Charter
provisions restricting the governing body from being able to amend its land development regulations by
ordinance, without the vote of the people. And under Barragan, a worker compensation case, one could
argue that Section 80 is accomplishing indirectly what cannot be achieved directly under Section
163.3167(8)(b).

Counsel attempts to address the distinction between a charter and a land development regulation by
noting that general law can override municipal charters, a principle which is undoubtedly true. However,
the argument ignores the substantive distinction between them, to conclude that the Charter provision
violates Section 163.3167(8)(b) without actually demonstrating that the statute applies to Charter
provisions:

“A local ordinance or charter provision that interferes with the operation of a statute "cannot
coexist" with that statute.” Emerson v. Hillsborough County, 312 So. 3d 451, 457 (Fla. 2021) “A
municipality may not adopt a law, whether a Charter section or an ordinance, that conflicts with a
state statute.” Mullen v. Bal Harbour Vill., 241 So. 3d 949, 956 (Fla. 3d DCA 2018) (proposed charter
amendment conflict with the § 163.3167(8), Fla. Stat., prohibiting referenda for development
orders and was therefore illegal).®

Counsel concludes that Section 80 is therefore void and unenforceable like the provisions of the Miami
Beach charter, without analyzing the distinctions between the two charters.

Counsel also makes a larger argument that Section 80 violates not just Section 163.3167(8)(b), but also
the overall Community Planning Act which, in their view, prohibits the implementation of comprehensive
plans and the regulation of land use through local charters. They base this argument on the intent of the
statute as well as the various statutory requirements to adopt comprehensive plans and implementing
land development regulations, and infer that the statutory scheme cannot coexist with charter provisions
addressing the topics of land development regulations.

First, § 163.3201, Fla. Stat., states:

9 In Mullen, the petitioners sought to amend the Village Charter in direct violation of a different provision of Section 163.3167(8),
which clearly prohibits requirements for voter approval of development orders. The petitioners’ question called for a vote to be
held before a development order could be approved by the Village Council, and did not add a substantive standard to the Charter
like Section 80:

Sec. 82. - Large scale commercial expansion. Any proposed development plan for an existing commercial
property that increases the existing commercial retail space by more than thirty (30) percent of the current
amount of retail space, must be submitted for approval to the electors in Bal Harbour Village and approved
by a vote of at least sixty (60) percent of the Village electors voting on such referendum.
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It is the intent of this act that adopted comprehensive plans or elements thereof
shall be implemented, in part, by the adoption and enforcement of appropriate
local regulations on the development of lands and waters within an area. It is the
intent of this act that the adoption and enforcement by a governing body of
regulations for the development of land or the adoption and enforcement by a
governing body of a land development code for an area shall be based on, be
related to, and be a means of implementation for an adopted comprehensive
plan as required by this act.

Second, pursuant to § 163.3167(1)(c), Fla. Stat., cities and counties must “implement adopted or
amended comprehensive plans by the adoption of appropriate land development regulations or
elements thereof.” In addition, § 163.3202, Fla. Stat., identifies the substantive requirements for
land development regulations, which include “specific and detailed provisions necessary or
desirable to implement the comprehensive plan.” Finally, § 163.3194(2), Fla. Stat., sets out
procedures for adopting land development regulations and substantive standards to ensure they
are consistent with the comprehensive plan.

If this were true, it begs the question of why the Florida Legislature felt it was necessary to continue
amending Section 163.3167 over the past 15 years to gradually increase the scope of its prohibition of
local referendum requirements. If the Community Planning Act preempted the field and provided the
exclusive method of addressing comprehensive planning and land use regulations, there would be no
need for these multiple, precise amendments. Moreover, if this were the case, why did the Shops
themselves choose to go via petition to the electors for approval of an amendment to Section 80 in 2021,
rather than arguing that Section 80 was preempted by the Community Planning Act?

Counsel also notes the existence of Cocoa Beach, but fails to explain why it does not require a conclusion
that charter provisions are not land development regulations and therefore fall outside the scope of
Section 163.3167(8)(b). Counsel recognizes that the case does not address their point, but then simply
asserts that their view is correct:

Together, these statutes require the implementation of comprehensive plans through land
development regulations. A charter provision is not a land development regulation. See City of
Cocoa Beach v. Vacation Beach, Inc., 852 So. 2d 358, 360 (Fla. 5th DCA 2003). In Vacation Beach,
the court held that the failure to follow the statutory procedures in § 163.3194(2) did not render
a charter amendment regulating land uses invalid. However, Vacation Beach did not address the
larger question of whether regulating land use by charter conflicts with - and therefore violates -
the intent, purpose, and requirements of §§ 163.3167, 163.3201, and 163.3194 that the
comprehensive plan be implemented through land development regulations, to the exclusion of
other regulatory mechanisms, including city and county charters. The answer is clearly yes: the
Community Planning Act leaves no room for regulating land use or implementing comprehensive
plans through charters. (emphasis added)

Is Section 80 void because it is in conflict with state law?

The legal question is whether the unique wording of Section 80 of the Village Charter will be construed by
a reviewing court to be in conflict with and therefore prohibited by Section 163.3167(8)(b). This is a novel
guestion that has not been addressed by any reviewing court. If charters contain substantive regulations
of land development, and do not create a referendum requirement to enact ordinances to amend the
land development regulations in the zoning code, there is an argument that they are not directly
addressed by Section 163.3167(8)(b). See Cocoa Beach v. Vacation Beach, Inc., 852 So.2d 358, 360 (Fla.
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5th DCA 2003) (“City is correct that neither charter amendment is a ‘land development regulation,” which
is defined as ‘an ordinance enacted by a local governing body ....”).10

The Village Charter does not direct the method of adoption of land development regulations, like some
other charters do, but rather specifically sets the permissible height at the standards established in the
zoning code as they existed at the time the Charter amendment was adopted, in 2006. In other words, it
does not call for a vote of the electors before an ordinance can be enacted to implement a change to the
zoning code. Rather, the standard exists in the Charter until the voters agree to amend the Charter. If such
a Charter amendment is adopted, then the Village Council acts by ordinance to legislatively implement
that change into the Village’s land development regulations in Chapter 21 of the Code of Ordinances, as
was done in 2020.

An issue is whether Section 80 even limits the method of measuring the height limit, or if it only limits the
numerical standards for height (e.g. “35 feet”) in the Code. Since the creation of Section 80, the Village
has only changed its Code provisions regarding and definitions of height to acknowledge the clear
preemption established by the Live Local Act for qualifying projects. The Village has not specifically
considered whether only the numerical standards for floors, stories, penthouses, and other aspects of
development are affected by Section 80, leaving the definitions of height open to Council action by
ordinance without voter approval.

Another consideration is that the Council specifically asked the electors in 2020 and 2023 whether to alter
the method of measurement for specific uses. In 2020, the electors agreed that single family development
could base height measurements on flood elevation. But in 2023, the electors rejected applying a similar
principle to municipal structures with a 55-foot cap. See Exhibit A.

1. Does Section 163.3167(8)(b) apply to Section 80?

It can be argued that the prohibition in Section 163.3167(8)(b) reaches charter provisions as well as
ordinances. First, Section 163.3167(8)(b) does not qualify the terms “initiative or referendum,” so these
terms arguably encompass referenda that are used to approve charter provisions, as specifically provided
by Section 166.031, Florida Statutes. Moreover, the language used in Section 163.3167(8)(b), “in regard
to any land development regulation,” is broadening.11 Thus, if a charter amendment relates to “any land
development regulation,” then it falls within the scope of Section 163.3167(8)(b). Here, Section 80 on its
face relates to “any land development regulation,” since it expressly addresses permitted height as “set
forth in the Village’s . . . municipal code” in effect at the time of its adoption.

10 |n Cocoa Beach, the court considered whether a charter amendment relating to maximum density and height, which provided
that contrary ordinances were repealed, violated the procedural requirements in Section 163.3194(2), Florida Statutes, which
required that “no land development regulation, land development code, or amendment thereto shall be adopted by the
governing body until such regulation, code or amendment has been referred either to the local planning agency or to a separate
land development regulation commission created pursuant to local ordinance.” 852 So. 2d at 359-60 (emphasis added). The
court held that the requirement of referral to the LPA did not apply to the charter amendment at issue: while the charter
amendment referenced land development regulations because it repealed (and, therefore, “amended”) contrary ones, because
the charter amendment was adopted by referendum, it was not “adopted by the governing body.” /d. at 360.

11 See Ham v. Portfolio Recovery, 308 So. 3d 942, 948 (Fla. 2020) (construing the term “with respect to” in Section 57.105, F.S.,
recognizing that it means “with regard to or relation to,” and that such terms are “necessarily broader than terms such as
“based on,” “under” or “pursuant to,” and citing Lamar, Archer & Confrin, LLP v. Appling, 138 S. Ct. 1752, 1760 (2018) for the
proposition that “[u]se of word ‘respecting’ in a legal context generally has a broadening effect, ensuring that the scope of the
provision covers not only its subject but also matters relating to that subject.”) (emphasis added).
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2. Does Section 163.3167(8)(b) apply only to future votes of the electors to amend or
repeal Section 80, or does it apply retroactively to Section 80 as it currently stands?

Under Florida law, in the absence of clear intent to apply retroactively, statutes are presumed to apply
prospectively only.’? (On retroactivity, see below). Prospective application of Section 163.3167(8)(b)
means that the Village electors cannot now modify or repeal Section 80; this creates a quandary because
under Florida law, only the electors have the power to do so. See §166.031(1), Fla. Stat.:

There is some question, however, whether Section 163.3167(8)(b) reaches the existing Section 80
because, under ordinary rules of statutory construction, Chapter 2023-305, Laws of Florida, did not give
Section 163.3167(8)(b) retroactive effect.’* Unlike the prohibitions against initiatives and referenda “in
regard to development orders” or “in regard to comprehensive plan or map amendments” in Section
163.3167(8)(a) and (c), Chapter 2023-305 did not expressly deem the results of past initiatives or
referenda “in regard to any land development regulation” “null and void and of no legal force and effect.”
Because the Legislature could have, but did not give retroactive effect to Section 163.3167(8)(b), the
prohibition against initiatives and referenda “in regard to any land development regulation” would appear
to apply prospectively only.?®

If the Section 163.3167(8) prohibition has only a prospective effect, then the Legislature has permanently
frozen Section 80, even though the electors would have understood in 2006 (and later, by their action in

12 See, e.g., Young v. Altenhaus, 472 So. 2d 1152, 1154 (Fla. 1985) (“In the absence of explicit legislative expression to the contrary,
a substantive law is to be construed as having prospective effect only.”); see also Old Port Cove Holdings, Inc. v. Old Port Condo.
Ass'n, Inc., 986 So. 2d 1279, 1284 (Fla. 2008) (when considering whether a statute applies retroactively, courts apply a two-factor
test: “(1) whether the statute itself expresses an intent that it apply retroactively; and, if so, (2) whether retroactive application is
constitutional”).

13 “Charters or charter provisions adopted or readopted subsequent to the adoption of the Municipal Home Rule Powers At in
1973 ... may only be amended as provided in section 166.031, Florida Statutes.” FL AGO 2003-36 (Fla. A.G.), 2003 WL 21788973
(City charter could not be amended to provide that future amendments to the charter may be made by the city commission
without referendum). However, see §166.031(5), Fla. Stat. (“A municipality may, by unanimous vote of the governing body, abolish
municipal departments provided for in the municipal charter and amend provisions or language out of the charter which has
been judicially construed, either by judgment or by binding legal precedent from a decision of a court of last resort, to be
contrary to either the State Constitution or Federal Constitution.”) (emphasis added).

14 Analysis of the legislative history further supports this conclusion. House Bill 41 eventually was laid on the table, and the
companion Senate Bill 718 was adopted. The original HB 41 legislation included the prohibition in regard to land development
regulations in subsection (8)(a), which would have made the new language subject to retroactivity. However, HB 41 was specifically
amended in a strikethrough amendment to create the new subsection (8)(b), and a subsequent amendment eliminated the LDR
prohibition from the retroactivity provision in (8)(e). SB 718 was then amended to include the new language from HB 41. See
links below, which show the clear legislative intent:

https://www.flsenate.gov/Session/Bill/2023/41/BillText/Filed/PDF
https://www.flsenate.gov/Session/Bill/2023/41/Amendment/424083/PDF (strike all amendment)
https://www.flsenate.gov/Session/Bill/2023/41/Amendment/828419/PDF (amendment eliminating the LDR language from the
retroactive provisions)

https://www.flsenate.gov/Session/Bill/2023/718/Amendment/951112/PDF (SB 718 amendment to be consistent with the new
HB 41 language)

15 See Hassan v. State Farm Mutual Auto. Ins. Co., 674 So. 2d 106, 109 (Fla. 1996) (concerning retroactive application of legislation,
where the legislature clearly expressed its intent that its amendment to subsection (10) of the statute was remedial and applied
retroactively, and did not express that intention with respect to its amendment of subsection (6), subsection (6) had no retroactive
application: “We agree with the district court that if the legislature had intended subsection (6) to apply retroactively, it would
have so stated, as it did in connection with subsection (10).”)
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2020) that they were voting for a freeze on height that they could modify by subsequent initiative or
referendum vote in the future. Now, because of the action of the Florida Legislature adopting Section
163.3167(8)(b), they cannot do so.

3. Does the existing Section 80 conflict with Section 163.3167(8)(b)?

Where state law has not preempted the field completely, which is the case with land use and zoning
regulation, cases focus on whether the local regulation and the state statute can coexist. In other words,
does compliance with one require violation of the other? As stated in Jass Properties, LLC v. City of N.
Lauderdale, 101 So. 3d 400, 402 (Fla. 4th DCA 2012):

“It is well settled that a municipality may not enact a local ordinance that conflicts with a state
statute. See, e.g., City of Kissimmee v. Fla. Retail Fed'n, Inc., 915 So.2d 205, 209 (Fla. 5th DCA
2005). To determine whether a conflict exists, a court must examine whether the two legislative
enactments can coexist or “whether one must violate one provision in order to comply with the
other.” Sarasota Alliance for Fair Elections, Inc. v. Browning, 28 So.3d 880, 888 (Fla. 2010) (quoting
Laborers' Int'l Union of N. Am., Local 478 v. Burroughs, 541 So.2d 1160, 1161 (Fla. 1989)); see also
City of Kissimmee, 915 So.2d at 209. “Courts are therefore concerned with whether compliance
with a [municipal] ordinance [rlequires a violation of a state statute or renders compliance with
a state statute impossible.” Jordan Chapel Freewill Baptist Church v. Dade Cnty., 334 So.2d 661,
664 (Fla. 3d DCA 1976). If so, then the type of direct conflict exists that invalidates the
ordinance.”*®

Conflict preemption has been broadly formulated by the Florida courts. As explained in Masone v. City of
Aventura, 147 So. 3d 492, 495 (Fla. 2014):

Even “where concurrent state and municipal regulation is permitted because the state has not
preemptively occupied a regulatory field, ‘a municipality's concurrent legislation must not conflict
with state law.”” City of Palm Bay, 114 So.3d at 928 (quoting Thomas v. State, 614 So.2d 468, 470
(Fla. 1993)). “Such ‘conflict preemption’ comes into play ‘where the local enactment
irreconcilably conflicts with or stands as an obstacle to the execution of the full purposes of the
statute.”” /d. (quoting 5 McQuillin Mun. Corp. § 15:16 (3d ed. 2012)).

(Emphasis added). See also City of Palm Bay v. Wells Fargo Bank, 114 So. 3d 924 (Fla. 2013) (“When a
municipal ‘ordinance flies in the face of state law’ — that is, cannot be reconciled with state law — the
ordinance ‘cannot be sustained.””)

Here, existing Section 80 arguably stands as an obstacle to “the execution of the full purposes” of Chapter
2023-305, the law that created Section 163.3167(8)(b). Although the Legislature specifically omitted
Section 163.3167(8)(b) from its explicit statement of retroactivity in Chapter 2023-305, it nevertheless
added the prohibition in (8)(b) to the statutory statement of legislative intent: “It is the intent of the
Legislature that initiative and referendum be prohibited in regard to any development order or land
development regulation.” (emphasis in original reflecting addition to statute); §163.3167(8)(e). The
express and full purpose of Chapter 2023-305, to prohibit initiative and referendum control of land

16 See also Mullen v. Bal Harbour Village, 241 So. 3d 949, 956 (Fla. 3d DCA 2018) (citing City of Palm Bay v. Wells Fargo Bank, N.A.,
114 So. 3d 924, 929 (Fla. 2013); “A municipality may not adopt a law, whether a Charter section or an ordinance, that conflicts
with a state statute,” and Emerson v. Hillsborough Co., 312 So. 3d 451, 457 (Fla. 2021) (in the context of a county charter provision
conflicting with a statute, stating: “A local ordinance or charter provision that interferes with the operation of a statute ‘cannot
coexist” with that statute.”)
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development regulations, would be defeated if existing Section 80 were thought to have continued
efficacy even though it is now frozen from future action by the electors by Section 163.3167(8)(b).

Finally and furthermore, it is arguably reasonable to conclude that Chapter 2023-305 frees the Village
Council from the constraints of Section 80. If Section 80 were to remain in effect, the result might be
unconstitutional. By Florida Constitution and statute, the Village’s governing body enjoys broad municipal
home rule powers. Art. VI, § 2(b), Fla. Const.; §166.021, Fla. Stat.)” These powers include power to
legislate zoning.'® Because the electorate may no longer adopt amendments to land development
regulations by initiative or referendum, were the Village Council to be precluded from doing so using its
legislative powers, the Village’s municipal home rule power would be thwarted.

In addition, there can be no real debate that the Legislature otherwise requires municipalities to adopt
zoning regulations. Section 163.3167(8)(b) and (e) should be read in harmony with a different provision
of the same statute, Section 163.3167(1)(c), which provides that “[t]he several municipalities ... shall have
the power and responsibility ... to implement adopted or amended comprehensive plans by the adoption
of appropriate land development regulations or elements thereof.” And, elsewhere of course, the
Legislature recognizes the role of the Village Council, as the governing body of the municipality, to so
legislate. See §163.3201, Fla. Stat. (“It is the intent of this act that the adoption and enforcement by a
governing body of regulations for the development of land or the adoption and enforcement by a
governing body of a land development code for an area shall be based on, be related to, and be a means
of implementation for an adopted comprehensive plan as required by this act.”)*®

Conclusion

For the reasons set forth above, there is a reasonable argument that Section 80 of the Village Charter
conflicts with recent state legislation, and therefore can no longer be enforced. In a separate memo, the
Village Manager presents options for how to respond to this analysis.

Exhibits:
A. Rejected Charter Amendments to Section 80
B. Section 166.031, Florida Statutes
C. Letter from Bal Harbour Shops Attorneys re Bal Harbour Charter Height Limit
D. Miami Beach City Attorney Memo re Impact of Florida Senate Bill 718 on Referendum
Requirements in City Charter

17 See §166.021(1), Fla. Stat. (“As provided in s. 2(b), Art. VIII of the State Constitution, municipalities shall have the governmental,
corporate, and proprietary powers to enable them to conduct municipal government, perform municipal functions, and render
municipal services, and may exercise any power for municipal purposes, except when expressly prohibited by law.”); §166.021(4),
Fla. Stat. (“The provisions of this section shall be so construed as to secure for municipalities the broad exercise of home rule
powers granted by the constitution. It is the further intent of the Legislature to extend to municipalities the exercise of powers
for municipal governmental, corporate, or proprietary purposes not expressly prohibited by the constitution, general or special
law, or county charter and to remove any limitations, judicially imposed or otherwise, on the exercise of home rule powers other
than those so expressly prohibited.”)

18 See, e.g., Gulf & Eastern Dev. Corp. v. City of Fort Lauderdale, 354 So. 2d 57 (Fla. 1978) (“Zoning is a legislative function which
reposes ultimately in the governing authority of a municipality”); S.A. Healy Co. v. Town of Highland Beach, 355 So. 2d 813 (Fla.
4th DCA 1978) (“Florida courts have consistently upheld the police power of a municipality to adopt zoning regulations....”)

19 See also, e.g., §163.3202, Fla. Stat. (governing “land development regulations,” requiring their adoption and enforcement (1),
and specifying the role of “local governing body” and “local governing authority” and “local government” regarding the
procedures).
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Exhibit A
Rejected Charter Amendments to Section 80
Bal Harbour Village Charter

January 26, 2021 vote on petition re Special Business Improvement Area

The ballot question posed by the petition of the Future of Bal Harbour committee to the voters on January 26,
2021 was rejected by a vote of 703 against and 82 for the question, out of a total 2,139 registered voters:

Charter Amendment to Section 80 Exempting Special Business Improvement Area
(Council to Determine Building Height)

The Village Charter was amended in 2006 prohibiting building height for any property from
exceeding the permitted height set forth in the Village' s comprehensive plan or municipal
code as of November 7, 2006. Shall Section 80 of the Charter be amended, only as to the
Special Business Improvement Area, to allow building height to exceed permitted height for
that Area (currently 56' or 5 stories), subject to Council approval at public hearings?

The rejected Charter Amendment would have read as follows:

Sec. 80 Building Height

Building Height allowed on any property shall not exceed the permitted height for that property
set forth in the Village’s comprehensive plan or municipal code, in effect the—date—this
amendmentis—approved on November 7, 2006 whichever provisions are most restrictive,
except that the height of buildings or structures on property in the Special Business
Improvement Area may exceed the permitted height set forth in the Village’s comprehensive
plan or municipal code subject to the Village Council approval at public hearings. Unless
otherwise specified in the comprehensive plan or municipal code in effect the—date—this
amendmentis—approved on November 7, 2006, each building “story” shall mean 11 feet in
height.

May 3, 2023 vote on Council question re municipal purposes

The ballot question posed by the Village Council to the voters on May 3, 2023 was rejected by a vote of 149
against and 121 for the question, out of a total 2,019 registered voters:

Measure Height of Single Family Dwellings from Base Flood Elevation

Shall the Charter be amended to allow the height of structures that are used for municipal
purposes to be measured from the highest minimum elevation required by state or federal
law, not to exceed 55 feet?

The rejected Charter Amendment would have read as follows:

Sec. 80. Building Height
Building height allowed on any property shall not exceed the permitted height for that property

set forth in the Village's comprehensive plan or municipal code, in effect the date this
amendment is approved, whichever provisions are most restrictive Notwithstanding the
foregoing::

(a) the height of single family dwellings may be measured from the highest minimum elevation
provided by state or federal laws, and

(b) the height of structures that are used for municipal purposes may be measured from the
highest minimum elevation provided by state or federal law.

Unless otherwise specified in the comprehensive plan or municipal code in effect the date
this amendment is approved, each building "story" shall mean 11 feet in height.
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Exhibit B
Charter Amendment Statute

166.031 Charter amendments.—

(1) The governing body of a municipality may, by ordinance, or the electors of a municipality may,
by petition sighed by 10 percent of the registered electors as of the last preceding municipal
general election, submit to the electors of said municipality a proposed amendment to its charter,
which amendment may be to any part or to all of said charter except that part describing the
boundaries of such municipality. The governing body of the municipality shall place the proposed
amendment contained in the ordinance or petition to a vote of the electors at the next general
election held within the municipality or at a special election called for such purpose.

(2) Upon adoption of an amendment to the charter of a municipality by a majority of the electors
voting in a referendum upon such amendment, the governing body of said municipality shall have
the amendment incorporated into the charter and shall file the revised charter with the Department
of State. All such amendments are effective on the date specified therein or as otherwise provided
in the charter.

(3) A municipality may amend its charter pursuant to this section notwithstanding any charter
provisions to the contrary. This section shall be supplemental to the provisions of all other laws
relating to the amendment of municipal charters and is not intended to diminish any substantive or
procedural power vested in any municipality by present law. A municipality may, by ordinance and
without referendum, redefine its boundaries to include only those lands previously annexed and
shall file said redefinition with the Department of State pursuant to the provisions of subsection (2).

(4) There shall be no restrictions by the municipality on any employee’s or employee group’s
political activity, while not working, in any referendum changing employee rights.

(5) A municipality may, by unanimous vote of the governing body, abolish municipal departments
provided for in the municipal charter and amend provisions or language out of the charter which
has been judicially construed, either by judgment or by binding legal precedent from a decision of a
court of last resort, to be contrary to either the State Constitution or Federal Constitution.

(6) Each municipality shall, by ordinance or charter provision, provide procedures for filling a
vacancy in office caused by death, resignation, or removal from office. Such ordinance or charter
provision shall also provide procedures for filling a vacancy in candidacy caused by death,
withdrawal, or removal from the ballot of a qualified candidate following the end of the qualifying
period which leaves fewer than two candidates for an office.

History.—s. 1, ch. 73-129; s. 1, ch. 86-95; s. 1, ch. 90-106; s. 43, ch. 90-315; s. 45, ch. 94-136.
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Shubin Law Group

PROFESSIONAL ASSOCIATION

September 10, 2024

VIA HAND DELIVERY AND EMAIL

The Honorable Mayor Jeffrey Freimark
Jorge M. Gonzelez, Village Manager
Susan Trevarthen, Village Attorney
jfreimark@balharbourfl.gov
jgonzalez@balharbourfl.gov
strevarthen(@wsh-law.com

Bal Harbour Village

655 96" Street

Bal Harbour, FL 33154

Re: Village Charter Section 80 is Invalid and Unenforceable Under Florida Law
Dear Mayor Freimark, Mr. Gonzalez, and Ms. Trevarthen:

On behalf of our client, Whitman Family Development, LLC (“WFD”), the owner and
operator of Bal Harbour Shops, we write to notify you of our position that § 80 of the Bal Harbour
Village Charter (the “Charter Height Prohibition”) conflicts with Florida law and is therefore
invalid and unenforceable because it subjects to a voter referendum any amendment to Village
Code § 21-218 seeking an increase in building height.

The Charter Height Prohibition purports to prohibit amendments to the Village’s
comprehensive plan and municipal code that would increase building height. Adopted in 2006 by
a referendum vote of the Village electors, the Charter Height Prohibition states as follows:

Building height allowed on any property shall not exceed the permitted height for
that property set forth in the Village's comprehensive plan or municipal code, in
effect the date this amendment is approved, whichever provisions are most
restrictive. Unless otherwise specified in the comprehensive plan or municipal code
in effect the date this amendment is approved, each building "story" shall mean 11
feet in height.

Village Charter, § 80.
The Bal Harbour Shops property is designated “COM” in the Village Comprehensive Plan,

or “Commercial” on the Village’s Future Land Use Map. The Village Comprehensive Plan does
not impose a height limit on land designated Commercial.
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Bal Harbour Shops is in the “B” zoning district established by the Village Code. The
“municipal code” governing height in the “B” district in effect in 2006 stated:

Except as set forth herein, no Building or Structure in the B Business District shall
exceed 56 feet or three Stories in Height, whichever is less. No Parking Structure
shall exceed 56 feet or five Stories above the surface parking level in Height,
whichever is less. Any Parking Structure which exceeds 36 feet or three Stories
shall require a public hearing in accordance with the procedures set forth in Sections
21-51 and 21-52 and the standards set forth in Section 21-53(a). Notwithstanding
any other limitation herein, for any assemblage of contiguous Lots now or hereafter
owned by the same owner in the Business District which contains five or more
contiguous acres, an area not to exceed 42,600 square feet thereof may, after a
public hearing in accordance with the procedures set forth in Sections 21-51 and
21-52 and the standards set forth in Section 21-53(a), contain Structures not to
exceed 69 feet in Height. Except as provided below, when a parapet wall is
provided, the vertical distance shall be measured from the highest point of any street
bounding the property to the highest point of the parapet wall. Parapet walls shall
not exceed four feet in Height as measured from the highest point of the roof to the
highest point of the parapet wall. Except as otherwise provided herein, a "Story" of
a Structure shall be considered to be no greater than 19 feet in Height and a "Story"
of a Parking Structure shall be considered to be no greater than 11 feet six inches
in Height.

Code § 21-318 (2006).! Village Code § 21-318 constitutes a “land development regulation” as
defined in § 163.3164, Florida Statutes.

In 2023, the Florida Legislature adopted Chapter 2023-305, a statute prohibiting referenda
on land development regulations (the “Referendum Prohibition’). The Referendum Prohibition
states:

An initiative or referendum process in regard to any land development regulation
is prohibited.

§ 163.3167(8)(b), Fla. Stat. The Referendum Prohibition aligns with similar provisions in
§ 163.3167(8), Fla. Stat., that prohibit initiatives or referenda on development orders and
comprehensive plan amendments “Whenever the legislature acts to supersede a local government's
authority to enforce its ordinances, the effect is immediate and applies to both future and pending
proceedings and present and past offenses.” Metro. Dade County v. Chase Fed. Hous. Corp., 737
So. 2d 494, 504 (Fla. 1999). The Referendum Prohibition contains no ‘“savings clause” for
initiatives or referenda on land development regulations and therefore applies both prospectively
and retroactively.

As you know, WFD wants to apply to amend Village Code § 1-318 for a hotel that exceeds
the Charter Height Prohibition’s restrictions. Under Florida Law, a referendum is required to
amend or repeal the Charter Height Prohibition. See § 166.031(2), Fla. Stat. (charter amendments

A 2024 amendment to Code § 21-318 applies to projects proposed under the “Live Local Act.”
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subject to a referendum of the electors). The practical and legal effect of the Charter Height
Prohibition is to illegally require a referendum to amend the Charter for any land development
regulation proposed to exceed the height limits set forth in the Charter Height Prohibition.

As a result, the Charter Height Prohibition conflicts with the Referendum Prohibition and
is invalid under Article VII, § 2(b) of the Florida Constitution, because, as the Florida Supreme
Court has stated:

The critical phrase of article VIII, section 2(b)—"except as otherwise provided by
law"—establishes the constitutional superiority of the Legislature's power over
municipal power. Accordingly, "[m]unicipal ordinances are inferior to laws of the
state and must not conflict with any controlling provision of a statute." Thomas,
614 So. 2d at 470. When a municipal "ordinance flies in the face of state law"—
that is, cannot be reconciled with state law—the ordinance "cannot be sustained."
Barragan, 545 So. 2d at 255. Such "conflict preemption" comes into play "where
the local enactment irreconcilably conflicts with or stands as an obstacle to the
execution of the full purposes of the statute." 5 McQuillin Mun. Corp. § 15:16 (3d
ed. 2012).

City of Palm Bay v. Wells Fargo Bank, N.A., 114 So. 3d 924, 928 (Fla. 2013). Under this doctrine,
“an ordinance which supplements a statute's restriction of rights may coexist with that statute,
whereas an ordinance which countermands rights provided by statute must fail.” Miami Beach v.
Rocio Corp., 404 So. 2d 1066, 1070 (Fla. 3d DCA 1981) (internal citations omitted). “When the
controlling law directs how a thing shall be done that is, in effect, a prohibition against its being
done in any other way.” Alsop v. Pierce, 155 Fla. 185, 196, 19 So. 2d 799, 805-06 (1944).
Moreover, a “city should not be permitted to do indirectly that which it cannot do directly.”
Barragan v. Miami, 545 So. 2d 252, 255 (Fla. 1989) (Erlich, J., concurring).

The above doctrine applies to Charter provisions, including the Charter Height Prohibition:
“A local ordinance or charter provision that interferes with the operation of a statute "cannot
coexist" with that statute.” Emerson v. Hillsborough County, 312 So. 3d 451, 457 (Fla. 2021) “A
municipality may not adopt a law, whether a Charter section or an ordinance, that conflicts with a
state statute. Mullen v. Bal Harbour Vill., 241 So. 3d 949, 956 (Fla. 3d DCA 2018) (proposed
charter amendment conflict with the § 163.3167(8), Fla. Stat., prohibiting referenda for
development orders and was therefore illegal).

Here, the Charter Height Prohibition directly countermands WFD’s rights under the
Referendum Prohibition because it directly conflicts with the Referendum Prohibition’s plainly
stated proscription against referenda for land development regulations. The Charter Height
Prohibition is therefore void and unenforceable. The City of Miami Beach has reached the same
conclusion regarding provisions of its charter purporting to require a referendum before amending
zoning regulations to increase FAR.

Furthermore, the Charter Height Prohibition also conflicts with multiple provisions of the
Community Planning Act, which, read together, prohibit the implementation of comprehensive
plans and the regulation of land use through city or county charters.

Shubin Law Grou l

P 72

PROFESSIONAL ASSOCIATION



Page 4 of 5§

First, § 163.3201, Fla. Stat., states:

It is the intent of this act that adopted comprehensive plans or elements thereof shall
be implemented, in part, by the adoption and enforcement of appropriate local
regulations on the development of lands and waters within an area. It is the intent
of this act that the adoption and enforcement by a governing body of regulations
for the development of land or the adoption and enforcement by a governing body
of a land development code for an area shall be based on, be related to, and be a
means of implementation for an adopted comprehensive plan as required by this
act.

Second, pursuant to § 163.3167(1)(c), Fla. Stat., cities and counties must “implement
adopted or amended comprehensive plans by the adoption of appropriate land development
regulations or elements thereof.” In addition, § 163.3202, Fla. Stat., identifies the substantive
requirements for land development regulations, which include “specific and detailed provisions
necessary or desirable to implement the comprehensive plan.” Finally, § 163.3194(2), Fla. Stat.,
sets out procedures for adopting land development regulations and substantive standards to ensure
they are consistent with the comprehensive plan.

Together, these statutes require the implementation of comprehensive plans through land
development regulations. A charter provision is not a land development regulation. See City of
Cocoa Beach v. Vacation Beach, Inc., 852 So. 2d 358, 360 (Fla. 5th DCA 2003). In Vacation
Beach, the court held that the failure to follow the statutory procedures in § 163.3194(2) did not
render a charter amendment regulating land uses invalid. However, Vacation Beach did not address
the larger question of whether regulating land use by charter conflicts with - and therefore violates
- the intent, purpose, and requirements of §§ 163.3167, 163.3201, and 163.3194 that the
comprehensive plan be implemented through land development regulations, to the exclusion of
other regulatory mechanisms, including city and county charters. The answer is clearly yes: the
Community Planning Act leaves no room for regulating land use or implementing comprehensive
plans through charters.

We request the Village’s prompt response stating whether it agrees or disagrees with our
position and legal analysis. We ask the Village to tell us if it will assert that the Charter Height
Prohibition is valid and remains in effect should WFD apply to amend the current B district height
limits.
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Sincerely,
b T M TR N

John K. Shubin, Esq.
Ian E. DeMello, Esq.
Robert K. Lincoln, Esq.
For the firm

cc: Dwight Danie, Village Clerk, ddanie@balharbourfl.gov
Etan Mark, Esq., Village Special Counsel, Etan@markmigdal.com
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MIAMIBEACH

OFFICE OF THE CITY ATTORNEY

LTcy 002023 LETTER TO COMMISSION
TO: Mayor Dan Gelber and Members of the City Commission

FROM: Rafael A. Paz, City Atormey /Y

DATE: June 30, 2023

SUBJECT: Impact of Florida Senate Bill 718 on the Referendum Requirements in City
Charter Sections 1.03(c) and 1.06

The purpose of this Letter to Commission (“‘LTC”) is to advise the City Commission of the impact
of Senate Bill 718, which Governor Ron DeSantis signed into law on June 28, 2023 (the “New
Law”). A copy of the New Law, which takes effect on July 1, 2023, is attached to this LTC. The
New Law impacts the referendum requirements in the following City Charter provisions:

(1) Charter Section 1.03(c), which requires voter approval prior to any increase to the “zoned
floor area ratio” of any property within the City, and

(2) Charter Section 1.06, which requires voter approval prior to enacting any Ordinance that
reduces the powers and duties of the Historic Preservation Board, or creates less stringent
historic preservation standards or regulations.

The New Law, which, in pertinent part, comes down to a single sentence, is plain and
unambiguous in its simplicity:

An initiative or referendum process in regard to any land
development regulation is prohibited.

See Sec. 163.3167(b), Fla. Stat. (2023).
Under what circumstances is a referendum now prohibited?

e As explained in this LTC, the New Law, as applied to the City, broadly prohibits a
referendum process on any land development regulation that results in an FAR increase
(except for a map amendment, i.e., rezoning), or creates a less stringent historic
preservation standard or regulation. A referendum on a comprehensive plan amendment
that increases FAR would also be prohibited under existing State law, as the City Charter
contains no such requirement.
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Which referendum requirements in the City Charter remain enforceable?

e Under State law, and given that Charter Section 1.03(c) was adopted prior to June 1,
2011, referendum approval is still required for any map amendment (or rezoning) that
increases FAR.

e The New Law has no impact whatsoever on City Charter provisions requiring voter
referendum approval for the sale or lease of certain City-owned property, including the
referendum requirements set forth in Sections 1.03(b), 1.03(d), or 1.03(e) of the City
Charter.'

e The New Law will also have no impact on the referendum requirement, approved by the
voters in August 2022, for any vacation of a right-of-way that results in the aggregation of
floor area across unified abutting parcels.

As the sale or lease of City property, or a vacation of a City right-of-way, is not accomplished via
adoption of a land development regulation, the above-referenced Charter provisions, which
involve the City’s proprietary decisions regarding the disposition of City-owned property, are not
impacted by the New Law, and remain fully enforceable.

.  SUMMARY OF EXISTING LAW

A. City Charter Section 1.03(c), Requiring Voter Approval to Increase FAR

Floor area ratio (“FAR”) is the measure used by the City to regulate the overall size of a building.
Floor area ratio is defined in the City’s Resiliency Code as “the floor area of the building or
buildings on any lot divided by the area of the lot.” Generally speaking, the term “floor area” is
defined as “the sum of the gross horizontal areas of the floors of a building or buildings . . . ,”
subject to a list of enumerated exceptions. The Resiliency Code establishes a maximum FAR for
each zoning district in Miami Beach.

In 1997, following a petition drive by an advocacy group known as “Save Miami Beach,” the City’s
voters approved an amendment to the City Charter, requiring voter approval for future FAR
increases—specifically, for any property “adjacent to the waterfront.” See Resolution No. 97-
22413. In 2003, the City’s residents voted to expand the referendum requirement to include all
property within the City’s limits. See Resolution No. 2003-25441.

The current text of Charter Section 1.03(c) reads, in pertinent part, as follows:
The floor area ratio of any property or street end within the City of

Miami Beach shall not be increased by zoning, transfer, or any other
means from its current zoned floor area ratio as it exists on the date

" For the sale or lease of 10 years or longer of any City property not specifically subject to a referendum
requirement, the Charter, at Section 1.03(b)(4), requires approval by 4/7ths of the Planning Board and
6/7ths of the City Commission. This provision is also not impacted by the New Law.

Also not impacted is Charter Sec. 1.03(f), which requires 4/7ths approval of the Planning Board and 6/7ths
approval of the City Commission for a management agreement or concession agreement, for a term of 10
years or longer, relating to City property.



of adoption of this Charter Amendment [November 7, 2001],
including any limitations on floor area ratios which are in effect by
virtue of development agreements through the full term of such
agreements, unless any such increase in zoned floor area ratio for
any such property shall first be approved by a vote of the electors
of the City of Miami Beach.

Section 1.03(c) requires a voter referendum prior to any legislative action that would result in an
increase to a property's zoned FAR as it existed on November 7, 2001. Since the initial adoption
of the referendum requirement in 1997, the City has submitted a total of 12 proposed FAR
increases to the voters. A summary of these measures is as follows:

November 2022: Increase FAR to allow conversion of existing hotels in RPS-4 District
in the South of Fifth neighborhood to residential use (approved by the voters)

November 2022: Increase FAR to incentivize office/residential in the First Street
Overlay, along 1st Street and Washington Avenue (approved by the voters)

November 2022: Increase FAR for North Beach Oceanside Resort Overlay area
(Deauville Hotel) (rejected by the voters)

August 2022: Increase FAR to incentivize conversion of apartment hotels to residential
use in RPS-1 and RPS-2 Districts in the South of Fifth neighborhood (approved by the
voters)

August 2022: Increase FAR in Alton Road Gateway Overlay to facilitate community
health center (approved by the voters)

November 2020: Increase FAR by allowing reconstruction of original floorplates in
historic buildings (approved by the voters)

November 2020: Increase FAR for Wolfsonian Arts District (approved by the voters)

November 2020: Increase FAR by excluding certain areas of building from calculation
of floor area (approved by the voters)

November 2019: Increase FAR for CD-2 zoning districts along Washington Avenue
and Alton Road (rejected by the voters)

November 2019: Allow new floor area within historic buildings for adaptive reuse
(rejected by the voters)

November 2017: Increase FAR as part of rezoning the North Beach Town Center
(approved by the voters)

November 2015: Increase FAR for Ocean Terrace Overlay (rejected by the voters)



B. The Community Planning Act (Chapter 163, Florida Statutes)

The Community Planning Act, formerly known as the Growth Management Act, governs the field
of comprehensive planning and land development regulation by cities and counties throughout
Florida. Among these provisions are certain restrictions on local initiatives or referenda
concerning specified land use matters (also known as “zoning by referendum”). See Sec.
163.3167(8), Fla. Stat.

The City Charter is not absolute, and a local ordinance or charter provision may not be
construed in a manner that would conflict with State law. See Sarasota Alliance for Fair
Elections, Inc. v. Browning, 28 So. 3d 880, 888 (Fla. 2010); see also City of Miami Beach v. Rocio
Corp., 404 So. 2d 1066, 1069 (Fla. 3d DCA 1981). As City Attorneys have advised since at least
1997, the “zoning by referendum” provisions of the Community Planning Act restrict the
application of the referendum requirement in Miami Beach Charter Section 1.03(c). The City may
not call a referendum ostensibly required by the City Charter if the referendum would be prohibited
by State law.

1. Initiative or Referendum on a Development Order

Even before the adoption of SB 718 this year, the "zoning by referendum" provisions of the
Community Planning Act have limited the City's authority to submit proposed FAR increases to
the voters. Section 163.3167(8)(a), Florida Statutes, broadly prohibits “[a]n initiative or
referendum process in regard to any development order.”? As applied to the City, a “development
order” includes a building permit, design review approval (for properties outside of historic
districts), Certificate of Appropriateness (for properties within local historic districts or individually
designated historic sites), lot split approval, variance, Board of Adjustment order, or site-specific
rezoning. To hold a referendum on the City’s issuance on any of these approvals is strictly
prohibited under existing provisions of the Community Planning Act.

2. Initiative or Referendum on a Comprehensive Plan Amendment or Map
Amendments (i.e. Rezoning)

The Community Planning Act also prohibits an initiative or referendum process “in regard to any
local comprehensive plan amendment or map amendment.” However, the Act exempts, and
specifically permits, a referendum process on a “local comprehensive plan amendment or map
amendment” that is “expressly authorized by specific language in a local government charter that
was lawful and in effect on June 1, 2011.” See Sec. 163.3167(8)(b), Fla. Stat.

The City Charter does not qualify for the exception as to comprehensive plan amendments,
because the Charter does not contain any language requiring referendum approval for a
comprehensive plan amendment. Therefore, the City is prohibited, under State law, from
submitting a comprehensive plan amendment to the voters.

2 State law defines a “[d]evelopment order” as “any order granting, denying, or granting with
conditions an application for a development permit.” “Development permit” is defined as “any building
permit, zoning permit, subdivision approval, rezoning, certification, special exception, variance, or any other
official action of local government having the effect of permitting the development of land.” Sec.
163.3164(15) and (16), Florida Statutes.



However, the City Charter does qualify for the exception as to map amendments. Charter
Section 1.03(c) requires voter approval to increase FAR by “zoning” (i.e. by adoption of a map
amendment or rezoning). By way of example, a map amendment to rezone a defined area of the
City from RM-1 (with an FAR of 1.25) to RM-2 (with an FAR of 2.0) would require voter approval.

This particular provision has been in place since November 7, 2001, i.e. prior to the June 1, 2011
cutoff date in the statute. Accordingly, Charter Section 1.03(c) qualifies for the exception in
Section 163.3167(8)(b) and, therefore, the City’s referendum requirement remains
enforceable, but solely as to map amendments or rezonings involving an increase in FAR.

C. City Charter Section 1.06, relating to the Historic Preservation Board and the City’s
Historic Preservation Ordinance

Charter Section 1.06 requires voter approval prior to the adoption of any Ordinance which
"reduces the powers and duties of the City's Historic Preservation Board, or creates less stringent
historic preservation standards or regulations . . . ." This provision was approved by the City's
voters on November 6, 2012, by a vote of 61.29%.

In the nearly 11 years since the adoption of this section, no measure has been submitted to the

voters which would reduce the powers and duties of the HPB or create a less stringent historic
preservation standard or regulation.

Il. EFFECT OF SENATE BILL 718 ON THE CITY CHARTER

A. Impact on Charter Section 1.03(c), relating to FAR Increases

The New Law amends the Community Planning Act to provide that “[a]n initiative or referendum
process in regard to any land development regulation is prohibited.”

“Land development regulations” are defined in Section 163.3164, Florida Statutes, as “ordinances
enacted by governing bodies for the regulation of any aspect of development and includes any
local government zoning, rezoning, subdivision, building construction, or sign regulations or any
other regulations controlling the development of land, . . . .”

As summarized in Section I.A of this LTC, the vast majority of FAR increases submitted to the
City’s voters since the adoption of Charter Sec. 1.03(c) have involved the enactment of a land
development regulation (sometimes referred to informally as a “text amendment,” as opposed to
a map amendment or rezoning).

1. Overlays

One example of an FAR increase effectuated through a land development regulation is the
creation of an overlay. An overlay involves adopting narrowly tailored development standards for
a defined geographic area, without changing the underlying zoning district classification, and
accordingly, without changing any of the other requirements or allowances that apply to the zoning
district. Examples include FAR incentives for the First Street Overlay (adopted in November
2022), the Alton Road Gateway Overlay (August 2022), and the Wolfsonian Arts District (adopted
in November 2020). A referendum on the adoption of an overlay is now prohibited.



In contrast, a rezoning to a district with a greater FAR would generally permit more intense uses,
increased density (regulated as dwelling units per acre) and increased building height. As
explained in this LTC, a referendum on a rezoning that increases FAR remains required.

2. Specific, targeted incentives for specific uses, or developments meeting
defined benchmarks

FAR increases implemented as land development regulations also include incentives for
properties meeting certain geographic or use criteria (e.g., incentive for the conversion of existing
hotels in the RPS-4 district to residential use, or conversion of apartment hotels in RPS-1 and
RPS-2 to residential use).

To the extent that these overlays or targeted incentives have been effectuated as amendments
to the City’s land development regulations, the New Law, which prohibits a “referendum process
in regard to any land development regulation,” would now bar the City from submitting these
measures, or any future similar measure, to the voters by referendum.

3. Map amendments or rezonings

However, the New Law leaves intact the exception for local charter provisions which, as of June
1, 2011, contain express language as to “map amendments.” Therefore, to the extent a proposed
map amendment would result in an FAR increase, the referendum requirement in Charter Section
1.03(c) would continue to apply.

As noted above, a rezoning to a more intense district classification not only involves an increase
in FAR, but also an increase in intensity (including additional allowable uses) and density
(regulated as dwelling units per acre). For instance, in 2017, the City’s voters approved an FAR
increase for the North Beach Town Center, which was effectuated as a rezoning of TC-1, TC-2,
and TC-3 districts to the newly created TC-C, "Town Center Core" district. Because this measure
was effectuated as a “map amendment,” even after the adoption of SB 718, referendum approval
would still be required for a similar measure.

Given that the New Law broadly prohibits a referendum on the adoption of a land development
regulation, the foregoing interpretation as to map amendments may be subject to challenge. Any
such challenge is one we would take on in good faith, as we will continue to give effect to the City
Charter to the fullest extent permitted under State law. Specifically, based on the statutory
exception set forth in Section 163.3167(8)(c), it is our opinion that the new provision in Section
163.3167(8)(b) does not preempt Charter Section 1.03(c) in its entirety, as the new prohibition in
subsection 8(b) must be read in pari materia with the existing provisions of subsection (8)(c),
which expressly permit a “referendum process in regard to any . . . map amendment” that is
“expressly authorized by specific language in a local government charter that was lawful and in
effect on June 1, 2011.” The City Charter was adopted prior to 2011 and qualifies for this
exception, and accordingly, referendum approval remains intact, but solely for any map
amendment that would result in an increase to a property’s zoned FAR.

B. Impact on Charter Section 1.06, relating to Historic Preservation

As the City’s historic preservation standards and regulations meet the definition of “land
development regulations” in Chapter 163, a referendum to adopt a less stringent amendment is
now prohibited. However, with respect to the “powers and duties” of the HPB, the City Attorney’s
Office would need to carefully review any future amendment to determine whether a referendum



would be required, as an amendment to the powers or duties of a land use board is unlikely to
satisfy the statutory definition of a “land development regulation.” To this end, it must be noted
that not a single amendment to reduce the powers and duties of the HPB or create a less stringent
historic preservation standard or regulation has been presented to the voters for consideration
since this Charter requirement was adopted nearly 11 years ago. Accordingly, we will evaluate
this issue further if the City Commission ever desires to enact any such ordinance.

At the request of Commissioner Steven Meiner and Commissioner Alex Fernandez, the City
Commission has recently referred items to the Land Use and Sustainability Committee, Planning
Board, and Charter Review Board to consider amending the Resiliency Code to require a 6/7ths
vote prior to any future FAR increase. In light of these referrals, the City Commission may also
wish to consider adopting a 6/7ths voting requirement for any Ordinance that would reduce the
powers and duties of the HPB, or enact a less stringent historic preservation standard or
regulation.

. CONCLUSION

The New Law further limits the City's authority to call a referendum on land use or zoning matters
beyond existing provisions of the Community Planning Act, which prohibit an initiative or
referendum on a development order and, as applied to the City, on a comprehensive plan
amendment.

Effective July 1, 2023, and except as specified herein, the City is barred from calling a
referendum on any land development regulation, including a land development regulation
that increases a property’s FAR or creates a less stringent historic preservation standard
or regulation.

The New Law does not, however, render invalid the entirety of Sections 1.03(c) or 1.06 of the
City Charter. Because Charter Section 1.03(c) has been in place since before June 1, 2011,
referendum approval is still required for any map amendment (or rezoning) that would result in
an increase to a property’s zoned FAR. In addition, to the extent an amendment to the powers
and duties of the HPB is not a land development regulation, then Charter Sec. 1.06 would still
require voter approval. However, except in these two limited circumstances, the City Charter
must yield to State law, and a referendum process in regard to a land development regulation is
otherwise prohibited.



CHAPTER 2023-305

Committee Substitute for
Committee Substitute for Senate Bill No. 718

An act relating to local government; amending s. 163.3167, F.S.; prohibiting
an initiative or referendum process in regard to any land development
regulation; reordering and amending s. 171.031, F.S.; defining the term
“feasibility study”; amending s. 171.0413, F.S.; specifying the measure-
ment of land during annexation procedures; amending s. 171.042, F.S;
replacing the term “report” with the term “feasibility study”; amending s.
171.051, F.S.; revising contraction procedures when qualified voters
desire to be excluded from municipal boundaries; prohibiting contraction
under certain circumstances; providing construction and applicability;
amending s. 171.204, F.S.; conforming a cross-reference; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (8) of section 163.3167, Florida Statutes, is
amended to read:

163.3167 Scope of act.—

(8)@a) An initiative or referendum process in regard to any development
order is prohibited.

(b) An initiative or referendum process in regard to any land develop-
ment regulation is prohibited.

(c)b) An initiative or referendum process in regard to any local
comprehensive plan amendment or map amendment is prohibited unless
it is expressly authorized by specific language in a local government charter
that was lawful and in effect on June 1, 2011. A general local government
charter provision for an initiative or referendum process is not sufficient.

(d)te) Itistheintent of the Legislature that initiative and referendum be
prohibited in regard to any development order or land development
regulation. It is the intent of the Legislature that initiative and referendum
be prohibited in regard to any local comprehensive plan amendment or map
amendment, except as specifically and narrowly allowed by paragraph (c)
). Therefore, the prohibition on initiative and referendum stated in
paragraphs (a) and (c) éb) is remedial in nature and applies retroactively
to any initiative or referendum process commenced after June 1, 2011, and
any such initiative or referendum process commenced or completed there-
after is deemed null and void and of no legal force and effect.

Section 2. Section 171.031, Florida Statutes, is reordered and amended
to read:
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171.031 Definitions.—As used in this chapter, the following words and
terms have the following meanings unless some other meaning is plainly
indicated:

(1) “Annexation” means the adding of real property to the boundaries of
an incorporated municipality, such addition making such real property in
every way a part of the municipality.

(4)¢2) “Contraction” means the reversion of real property within muni-
cipal boundaries to an unincorporated status.

(DB “Municipality” means a municipality created pursuant to general
or special law authorized or recognized pursuant to s. 2 or s. 6, Art. VIII of
the State Constitution.

(8)4) “Newspaper of general circulation” means a newspaper printed in
the language most commonly spoken in the area within which it circulates,
which is readily available for purchase by all inhabitants in its area of
circulation, but does not include a newspaper intended primarily for
members of a particular professional or occupational group, a newspaper
whose primary function is to carry legal notices, or a newspaper that is given
away primarily to distribute advertising.

(9)5) “Parties affected” means any persons or firms owning property in,
or residing in, either a municipality proposing annexation or contraction or
owning property that is proposed for annexation to a municipality or any
governmental unit with jurisdiction over such area.

(6) “Feasibility study” means an analysis conducted by qualified staff or

consultants of the economic, market, technical, financial, and management
feasibility of the proposed annexation or contraction, as applicable.

(10) “Qualified voter” means any person registered to vote in accordance
with law.

(A1)¢H “Sufficiency of petition” means the verification of the signatures
and addresses of all signers of a petition with the voting list maintained by
the county supervisor of elections and certification that the number of valid
signatures represents the required percentage of the total number of
qualified voters in the area affected by a proposed annexation.

(12)8) “Urban in character” means an area used intensively for
residential, urban recreational or conservation parklands, commercial,
industrial, institutional, or governmental purposes or an area undergoing
development for any of these purposes.

(14)9) “Urban services” means any services offered by a municipality,
either directly or by contract, to any of its present residents.

(13)10) “Urban purposes” means that land is used intensively for
residential, commercial, industrial, institutional, and governmental
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purposes, including any parcels of land retained in their natural state or
kept free of development as dedicated greenbelt areas.

(3)31H “Contiguous” means that a substantial part of a boundary of the
territory sought to be annexed by a municipality is coterminous with a part
of the boundary of the municipality. The separation of the territory sought to
be annexed from the annexing municipality by a publicly owned county park;
a right-of-way for a highway, road, railroad, canal, or utility; or a body of
water, watercourse, or other minor geographical division of a similar nature,
running parallel with and between the territory sought to be annexed and
the annexing municipality, may shall not prevent annexation under this act,
provided the presence of such a division does not, as a practical matter,
prevent the territory sought to be annexed and the annexing municipality
from becoming a unified whole with respect to municipal services or prevent
their inhabitants from fully associating and trading with each other, socially
and economically. However, nothing in this subsection may herein-shall be
construed to allow local rights-of-way, utility easements, railroad rights-of-
way, or like entities to be annexed in a corridor fashion to gain contiguity;
and when any provision er-previsiens of any special law prohibits erlaws
prohibit the annexation of territory that is separated from the annexing
municipality by a body of water or watercourse, then that law shall prevent
annexation under this act.

(2)32) “Compactness” means concentration of a piece of property in a
single area and precludes any action which would create enclaves, pockets,
or finger areas in serpentine patterns. Any annexation proceeding in any
county in this the state must shall be designed in such a manner as to ensure
that the area will be reasonably compact.

(5)43) “Enclave” means:

(a) Any unincorporated improved or developed area that is enclosed
within and bounded on all sides by a single municipality; or

(b) Any unincorporated improved or developed area that is enclosed
within and bounded by a single municipality and a natural or manmade
obstacle that allows the passage of vehicular traffic to that unincorporated
area only through the municipality.

Section 3. Subsection (5) of section 171.0413, Florida Statutes, is
amended to read:

171.0413 Annexation procedures.—Any municipality may annex con-
tiguous, compact, unincorporated territory in the following manner:

(5) If more than 70 percent of the acres of land in an area proposed to be
annexed is owned by individuals, corporations, or legal entities which are
not registered electors of such area, such area may shall not be annexed
unless the owners of more than 50 percent of the acres of land in such area
consent to such annexation. Such consent must shall be obtained by the
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parties proposing the annexation before prier-te the referendum to be held
on the annexation.

Section 4. Subsections (1) and (2) of section 171.042, Florida Statutes,
are amended to read:

171.042 Prerequisites to annexation.—

(1) Before Prierte commencing the annexation procedures under s.
171.0413, the governing body of the municipality shall prepare a feasibility
study repert setting forth the plans to provide urban services to any area to
be annexed, and the feasibility study must repertshall include the following:

(a) A map or maps of the municipality and adjacent territory showing the
present and proposed municipal boundaries, the present major trunk water
mains and sewer interceptors and outfalls, the proposed extensions of such
mains and outfalls, as required in paragraph (c), and the general land use
pattern in the area to be annexed.

(b) A statement certifying that the area to be annexed meets the criteria
in s. 171.043.

(c) A statement setting forth the plans of the municipality for extending
to the area to be annexed each major municipal service performed within the
municipality at the time of annexation. Specifically, such plans must shal:

1. Provide for extending urban services except as otherwise provided in
this subsection herein to the area to be annexed on the date of annexation on
substantially the same basis and in the same manner as such services are
provided within the rest of the municipality before prier-te annexation.

2. Provide for the extension of existing municipal water and sewer
services into the area to be annexed so that, when such services are provided,
property owners in the area to be annexed will be able to secure public water
and sewer service according to the policies in effect in such municipality for
extending water and sewer lines to individual lots or subdivisions.

3. Ifextension of major trunk water mains and sewer mains into the area
to be annexed is necessary, set forth a proposed timetable for construction of
such mains as soon as possible following the effective date of annexation.

4. Set forth the method under which the municipality plans to finance
extension of services into the area to be annexed.

(2) Not fewer than 15 days before prier-te commencing the annexation
procedures under s. 171.0413, the governing body of the municipality shall
file a copy of the feasibility study repert required by this section with the
board of county commissioners of the county in which wherein the
municipality is located. Failure to timely file the feasibility study repert
as required in this subsection may be the basis for a cause of action to
invalidate invalidating the annexation.
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Section 5. Subsections (2) and (4) of section 171.051, Florida Statutes,
are amended, and subsection (11) is added to that section, to read:

171.051 Contraction procedures.—Any municipality may initiate the
contraction of municipal boundaries in the following manner:

(2) A petition of 15 percent of the qualified voters in an area desiring to
be excluded from the municipal boundaries, filed with the clerk of the
municipal governing body, may propose such an ordinance. The municipality
to which such petition is directed shall immediately undertake a feasibility
study ef the feasibility of such proposal and the governing body shall, within
6 months, evaluate the feasibility study of such proposal and either initiate
proceedlngs under subsection (1) by introducing a contraction ordinance or
reject the petition as a legislative decision;speeifieally stating the faetsupon
which-the rejeetion-is-based.

(4) If, at the meeting held for the sueh purpose of considering the
contraction ordinance introduced by the governing body, a petition is filed
and signed by at least 15 percent of the qualified voters resident in the area
proposed for contraction requesting a referendum on the question, the
governing body shall, upon verification, paid for by the municipality, of the
sufficiency of the petition, and before passing such ordinance, submit the
question of contraction to a vote of the qualified voters of the area proposed
for contraction, or the governing body may vote not to contract the municipal
boundaries.

(11) Ifmore than 70 percent of the acres of land in an area proposed to be

contracted is owned by individuals, corporations, or legal entities that are
not registered electors of such area, such area may not be contracted unless

the owners of more than 50 percent of the acres of land in such area consent
to such contraction.

Section 6. The amendments made by this act to s. 171.051, Florida
Statutes, are intended to be prospective in nature and apply only to petitions
filed on or after July 1, 2023.

Section 7. Section 171.204, Florida Statutes, is amended to read:

171.204 Prerequisites to annexation under this part.—The interlocal
service boundary agreement may describe the character of land that may be
annexed under this part and may provide that the restrictions on the
character of land that may be annexed pursuant to part I are not restrictions
on land that may be annexed pursuant to this part. As determined in the
interlocal service boundary agreement, any character of land may be
annexed, including, but not limited to, an annexation of land not contiguous
to the boundaries of the annexing municipality, an annexation that creates
an enclave, or an annexation where the annexed area is not reasonably
compact; however, such area must be “urban in character” as defined in s.
171.031 s-—171.031(8). The interlocal service boundary agreement may not
allow for annexation of land within a municipality that is not a party to the
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agreement or of land that is within another county. Before annexation of
land that is not contiguous to the boundaries of the annexing municipality,
an annexation that creates an enclave, or an annexation of land that is not
currently served by water or sewer utilities, one of the following options
must be followed:

(1) The municipality shall transmit a comprehensive plan amendment
that proposes specific amendments relating to the property anticipated for
annexation to the Department of Economic Opportunity for review under
chapter 163. After considering the department’s review, the municipality
may approve the annexation and comprehensive plan amendment concur-
rently. The local government must adopt the annexation and the compre-
hensive plan amendment as separate and distinct actions but may take such
actions at a single public hearing; or

(2) A municipality and county shall enter into a joint planning agree-
ment under s. 163.3171, which is adopted into the municipal comprehensive
plan. The joint planning agreement must identify the geographic areas
anticipated for annexation, the future land uses that the municipality would
seek to establish, necessary public facilities and services, including
transportation and school facilities and how they will be provided, and
natural resources, including surface water and groundwater resources, and
how they will be protected. An amendment to the future land use map of a
comprehensive plan which is consistent with the joint planning agreement
must be considered a small scale amendment.

Section 8. This act shall take effect July 1, 2023.
Approved by the Governor June 28, 2023.
Filed in Office Secretary of State June 28, 2023.
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BAL HARBOUR

- VILLAGE -

MEMORANDUM

TO: Honorable Mayor and Council

FROM: DwightS. Danie, Village Clerkﬁ>SD
DATE: January 7, 2025

RE: Lobbyist Registration Report

Name of Lobbyist Principal Represented Date Registered
John Shubin Mathew Whitman Lazenby 01/09/24
lan DeMello Mathew Whitman Lazenby 01/09/24
Darrell Payne Saks Fifth Avenue LLC 01/16/24
Maria A. Gralia Saks Fifth Avenue LLC 01/16/24
Seth P. Robert Saks Fifth Avenue LLC 01/16/24
Pravin R. Patel Saks Fifth Avenue LLC 01/16/24
Mathew Lazenby Bal Harbour Shops LLC 01/16/24
Benjamin Elias Bal Harbour Shops LLC 01/16/24
Ivor Nicholas Massey Bal Harbour Shops LLC 01/16/24
Caroline Travis Bal Harbour Shops LLC 01/16/24
Nicholas Noto LK Hotel, LLC 01/19/24
Carter McDowell LK Hotel, LLC 01/01/25
Michael Marrero 1800 LLC 05/15/24
Melissa Tapanes Llahues 1800 LLC 05/15/24

Annual Renewals are due February 1, 2025

Bal Harbour Village Hall « 655 96th Street, Bal Harbour « FL 33154 « 305-866-4633 « Fax 305-868-6575
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